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When I accepted the invitation to speak on the recent 
decisions of the Supreme Court of the United States, I 
was immediately confronted with the difficult task of lim- 
iting my subject to one of respectable scope, knowing fully 
well that we lawyers like to talk indefinitely on any point 
of law, unless limited by rule of court. 

I wondered what would constitute “recent” decisions. 
Since I was to discuss matters of national import, my mind 
went immediately to the delectable statement of Mr. Jus- 
tice Pitney’ that “a hundred years is but a brief space in 
the life of a nation.” However, I thought it would be 
unwise to take such dictum of the Supreme Court too 
seriously for an occasion like this, and that it would be 
better to keep myself well within the past few years. 

I assumed, of course, that I was to limit myself to ques- 
tions of public law and particularly to those decisions 
which, in one way or another, mark a departure from the 
past rulings. This still left me in a vulnerable position, 


* Address delivered before the Columbus (Ohio) Bar Association Forum, 
March 16, 1940, Chief Justice Weygandt and President McLeskey presiding. 


1 Economy Light and Power Co. v. United States, 256 U. S. 113, 41 Sup. Ct. 
409, 65 L. ed. 847 (1920). 
[ 1001 ] 
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for each of us has his own interpretations on the decisions 
of the Court, and if I said, for example, that the Curtiss- 
Wright Case* marked a departure from the Hot Oil 
Case* one could immediately come back at me with the 
assertion that the two cases are distinguishable and that 
the later decision was quite in accord with Field v. Clark.‘ 

Therefore I changed the subject to “Recent Trends in 
Decisions of the Supreme Court.” This gives all of us 
more room for speculation, and incidentally an opportu- 
nity to take refuge under the cloak of personal opinion. 
Trends in decisions do not proceed along straight lines 
with clearly defined directions. In the midst of a develop- 
ment in the law, one will often find deflections and even 
reversions. For example, after the Shreveport Case * and 
the Wisconsin Rate Case° definitely established the rule 
that the power of Congress, under the commerce clause 
extends to all matters substantially affecting interstate 
commerce, along came the Schechter Case’ where the 
Court injected into the rule the inoffensive word “direct,” 
and held that Congress could extend its power only to 
those matters which had a “direct and substantial effect” 
on interstate commerce. Then came the Carter Coal 
Case * where the Court expostulated upon the word “di- 
rect” and said that, for an intrastate matter to have a direct 
effect upon interstate commerce, there must be no inter- 
vening agency or event between the local cause and the 
interstate effect. Upon analysis, it would appear that this 
decision entirely did away with the Shreveport doctrine. 


2 United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 57 Sup. Ct. 
216, 81 L. ed. 255 (1936). 


as Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 


#143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892). 


5 Houston E. & W. T. R. R. Co. v. United States, 234 U. S. 342, 34 Sup. 
Ct. 833, 58 L. ed. 1341 (1914). 

®R. R. Comm’n of Wisconsin v. Chicago, Burlington & Quincy R. R. Com- 
pany, 257 U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 371 (1921). 

7 Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 
79 L. ed. 1570 (1938). 


8 Carter v. Carter Coal Company, 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 
1160 (1936). 
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But then the National Labor Relations Cases’ came along; 
the word “direct” was entirely eliminated and, together 
with it, a great part of the content of the term “sub- 
stantial.” 

Therefore, if upon my analysis of the trends in the de- 
cisions, one should happen to think of a case here and 
there which is irreconcilable with my theories, and I 
should find myself at a loss to refer either to a concurring 
or dissenting opinion which points the way to the future, 
I can resort to prophecy and say: “Wait and see what 
will happen.” All things come to him that waits, if he 
waits long enough. 

It is evident that in the last few years the Supreme 
Court has found it necessary to reéxamine its previous 
decisions and has overruled not only specific cases, but 
whole doctrines long thought to be imbedded in our CON- 
STITUTION. Overruling previous decisions is not a novelty 
in the Supreme Court. There is a partial list of over- 


ruled cases, and a justification for it, in the dissenting 
opinion of Justice Brandeis in Burnet v. Coronado Oil 
and Gas Company.’ But recently, beginning with the 
National Labor Relations Cases, there has been a sudden 
onrush to reéxamine previous decisions." Loud were the 


9N. L. R. B. v. Jones & Laughlin Co., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 
893 (1937) 


10 285 U. S. 393, 52 Sup. Ct. 443, 76 L. ed. 815 (1932). 


11 The National Labor Relations cases and the announcement of the Presi- 
dent’s Court Plan are generally regarded as marking the turning point from 
the Old to the New Deal in the Supreme Court. If there is any one case which 
marks the turning point, it is, in my opinion, Tennessee Publishing Co. v. Amer- 
ican National Bank, 299 U. S. 18, 57 Sup. Ct. 85, 81 L. ed. 13 (1936). By 
itself, the case is of no significance. But it followed immediately upon the 
election which returned the present administration with an overwhelming ma- 
jority. The Court, in an opinion by Chief Justice Hughes, in no uncertain 
terms told the Sixth Circuit that it was improper to have ruled on the validity 
of Section 77B (b) (5) of the Bankruptcy Act, when the petition for reor- 
ganization was found to have lacked good faith. There was, therefore, no need 
of passing on the constitutionality of the statute, a precept which the Supreme 
Court itself failed to follow only a few months before, in the cases involving 
the National Bituminous Coal Conservation Act of 1935 (Carter v. Carter Coal 
Company, 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1938) ) and the New 
York Minimum Wage Law (Moorehead v. N. Y. ex rel. Tipaldo, 298 U. S. 
587, 56 Sup. Ct. 679, 80 L. ed. 1372 (1936) ). The Tennessee Publishing Co. case 
was soon followed by a case upholding a broad delegation of legislative power 
to the Executive (United States v. Curtiss-Wright Export Corp., supra note 2, 
by a case unholding the law forbidding transportation of convict-made goods 
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complaints of the dissenting or concurring judges when 
such sturdy oaks, as decisions and doctrines of long stand- 
ing, were stricken down with a single blow.” Equally 
loud, however, were their lamentations when the life of 
a recent decision was snuffed out in its infancy.** Both 
the long standing of a decision and its recency, it appears, 
have served as cause for complaint why the case should 
not be overruled. 

It seems that the doctrine of stare decisis has lost pres- 
tige, and has come to be treated as a rule of convenience. 
Whether this is good or bad, is a question which must be 
determined by balancing the two conflicting social needs, 
—the need of certainty and uniformity in the law and the 
need of meeting effectively the problems of our ever- 
changing social and economic order. With this thought 
in mind, let us consider some of the outstanding problems 
in public law: (1) Delegation of legislative power, (2) 
interstate commerce, (3) taxation and (4) scope of judi- 
cial review over governmental action. 


1. DELEGATION OF LEGISLATIVE POWER 


I shall first take up the question of delegation of legis- 
lative power in its relation to the problem of government 
efficiency. That there is a definite relation between the 
two, is fully recognized in the decisions relating to the 
constitutional principle of separation of powers.” 


(Kentucky Whip & Collar Co. v. Illinois Central R. R. Co., 299 U. S. 334, 57 
Sup. Ct. 277, 81 L. ed. 270 (1936) ), and by a case upholding the Washington 
Minimum Wage Law (West Coast Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. 
Ct. 578, 81 L. ed. 703 (1937) ). True, the National Labor Relations Cases 
were argued on February 10 and 11, 1937, about the time when the President 
came out with the Court Plan, and were decided on April 12, 1937, while the 
controversy was still raging. But the ground work for the new departures in 
the decisions had already been laid by the Supreme Court itself. 

12 Erie R. R. Co. v. Tompkins, 304 U. S. 64, 58 Sup. Ct. a, 82 L. ed. 1188 
(1938) which overruled Swift v. Tyson, 16 Pet. 1 (U. S. 842). 

13 Compare West Coast Hotel Co. v. Parrish, 300 U. S. a 57 Sup. Ct. 578, 
81 L. ed. 703 (1937) with Moorehead v. New York ex rel. Tipaldo, 298 U. S. 
587, 56 Sup. Ct. 679, 80 L. ed. 1372 (1936); Cf. McGoldrick v. Berwind- 
White Coal Mining Co., 60 Sup. Ct. 388, decided Jan. 29, 1940, with Guinn, 
White and Prince v. Henneford, 305 U. S. 434, 59 Sup. Ct. 325, 83 L. ed. 272 
(1939). 


14 See Panama Refining Co. v. Ryan, supra note 3. 
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Whether delegation of legislative power to other branches 
of the government is or is not desirable, is a question 
which may well be debated. ‘That there is greater effi- 
ciency in government when legislative power is delegated, 
however, admits of no dispute. This can best be illus- 
trated by reference to the work of our federal judiciary. 

The CONSTITUTION gives the Supreme Court original 
jurisdiction in a few cases and appellate jurisdiction in 
all other cases “with such Exceptions and under such Reg- 
ulations as the Congress shall make.” When Congress 
passed the Jurisdictional Act of 1925, it delegated to the 
Supreme Court the power to regulate its own appellate 
jurisdiction. From that time on, the Court has had com- 
plete discretion whether it will review any case coming 
up on a petition for a writ of certiorari. Practically the 
same discretion is being exercised in the review of appeals, 
which are said to be taken as a matter of right. The Court 
by its rules requires the filing of a statement in support of 
the Court’s jurisdiction. About 50% of the appeals are 
dismissed for lack of jurisdiction, and I am yet to see an 
appeal which the Court cannot dismiss, or where the de- 
cree below cannot be affirmed, “for the want of a substan- 
tial federal question.” Because of this self-regulation, 
the Supreme Court has become a model of efficiency in 
the administration of justice. 


More recently, Congress delegated to the Supreme 
Court the power to make rules governing criminal ap- 
peals, with a consequent increase in efficiency in the ad- 
ministration of criminal justice. Still more recently Con- 
gress delegated to the Supreme Court the power to make 
rules of civil procedure, though the rules may be contrary 
to existing law, and the effect of these new rules is already 
apparent. If Congress will pass an act vesting in the 
Supreme Court the power to prescribe rules of evidence, 
we shall find that our federal judiciary will perform its 
work still more efficiently and more effectively. 
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All these are instances of delegation of legislative 
power. I am aware of the distinctions which are set up 
to show that these delegations are not unconstitutional. I 
think that the distinctions are without substantial differ- 
ences. Be that as it may, however, this does not mean 
that there is no delegation of legislative power to the 
judiciary. The fact remains that powers previously exer- 
cised by Congress are now exercised by the Court, and 
that is the essence of delegation of legislative power. 
There has been no violent outcry against this delegation. 
The reason may well be that those who might have ob- 
jected could find no tribunal to which they might appeal. 
On the other hand, I am inclined to believe that the rea- 
son for our acceptance of this delegation of legislative 
power to the courts lies deep in our realization that no 
harm, but a great deal of good, has resulted from this 
delegation. 


Quite different seems to be our reaction toward dele- 
gation of legislative power to the Executive. Here, we 
seem to think that our entire CONSTITUTION is at stake. 
Yet, delegations of legislative power to the Executive have 
taken place since the days of George Washington.” With 
each attack on federal legislation as being an unconstitu- 
tional delegation of legislative power, the Court has ad- 
hered to the proposition that legislative power cannot be 
delegated. Potestas delegata non potest delegari. At the 
same time, the Court upheld the legislation, declaring that 
Congress merely assigned to the Executive the task of 
determining facts which would automatically invoke the 
operation of one or another statutory alternative. 

In 1935, almost a century and a half after the adoption 
of the CONSTITUTION, the Supreme Court held that the 
statutory provisions in the National Industrial Recovery 
Act contained unconstitutional delegations of legislative 


15 For a review of early delegations, see Field v. Clark, supra note 4. 


16 Hampton & Company v. United States, 276 U. S. 394, 48 Sup. Ct. 348, 
72 L. ed. 624 (1928). 
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power.” These decisions established no standard indicat- 
ing a line of demarcation between proper and improper 
delegations of legislative power to the Executive. The 
rule that there must be a standard in the statute for the 
guidance of the Executive, as to when and under what 
circumstances he must carry out the delegation, does not 
establish a standard indicating a division between proper 
and improper delegation. It indicates that the propriety 
or impropriety of the delegation will depend upon the 
question whether the courts will consider the conditions 
laid down in the statute as sufficient. The rule does not 
indicate a standard to be followed by the Congress, the 
Executive and the courts in determining the sufficiency of 
the conditions. Soon afterwards, in the Curtiss-Wright 
Case,* the Court took the entire field of international re- 
lations out of the prohibition against delegation of legis- 
lative power to the Executive. This did not help clarify 
the law. More recently, in upholding the Tobacco In- 
spection Act’ and the Agricultural Marketing Act of 
1937” the Court seems to have disposed of the entire 
question of delegation of power with the statement that 
Congress had set forth its policy and that that was suffi- 
cient. 

We may as well recognize that the more complicated 
our life, the more impossible it is to carry on the affairs 
of government without delegation of legislative power. 
According to the latest pronouncement of the Court, it 
seems sufficient for the validity of the delegation, if Con- 
gress merely sets forth its legislative policy. There seems 
to be an implied recognition of the principle that in a 
complex government like ours, Congress has enough of a 
legislative task, if it evolves its policies and provides ma- 
chinery for the proper implementation of these policies. 


17 Panama Refining Co. v. Ryan, supra note 3; Schechter Poultry Corp v. 
United States, supra note 7. 


18 United States v. Curtiss-Wright Corp., supra note 2. 
19 Currin v. Wallace, 306 U. S. 1, 16, 59 Sup. Ct. 379, 83 L. ed. 441 (1939). 
20 Mulford v. Smith, 307 U. S. 38, 48, 59 Sup. Ct. 648, 83 L. ed. 1092 (1939). 
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It is a recognition of the need to get away from legislating 
on too many details. But the decisions do not tell us how 
specifically the legislative policy must be set forth. While 
at the present time there is a tendency to uphold delega- 
tion of legislative power, we still do not have a sufficiently 
clear line of demarcation between proper and improper 
delegation of legislative power to the Executive. There- 
fore I should like to suggest several questions without 
assuming to supply the answers. 

First. The doctrine of non delegability of legislative 
power is based upon analogies to the private law of 
agency. Do these analogies hold true, when applied to 
integral parts of a government, which, though in a sense 
a servant of the people, is also, for all practical purposes, 
the sovereign of the land? Are these analogies applica- 
ble to functions which cannot be separated into three dis- 
tinct categories, for hardly is there any executive action 
involving the use of discretion, or any adjudication in- 
volving interpretation, which does not include some meas- 
ure of legislation? 

Second. Despite the legislative findings and declara- 
tions of policy in the National Industrial Recovery Act, 
the Supreme Court did not consider the provision in- 
volved in the Hot Oil Case as containing sufficient stand- 
ards upon which the President could act. The specific 
section directly involved in that case provided that the 
President might prohibit interstate transportation of oil 
produced contrary to state law. Would the provision have 
been valid, had it provided that the President shall pro- 
hibit such transportation, if he deemed it in the public 
interest? If not, would it have been sufficient had the law 
provided that the President shall by proclamation pro- 
hibit such transportation upon finding that excessive sales 
of oil depressed or otherwise adversely affected interstate 
commerce? What is the object of these additional words? 
Is there a constitutional requirement for artistic legisla- 
tive draftsmanship, or is there a requirement, at times 





SUPREME COURT TRENDS 1009 


implied and at times expressed, that the standards laid 
down in the statute must be such as to subject the pro- 
priety of the exercise of the delegated power to judicial 
review? If that is the reason, is it not true then, that the 
demarcation between proper and improper delegation of 
legislative power to the Executive depends on whether the 
judiciary participates in the delegation? Do not the 
courts, in effect, say: The legislature may not delegate 
its power to the executive, unless we are also afforded an 
opportunity to supervise this delegation? 

Third. Does a private litigant ever have any standing 
to question the constitutionality of a statute, as being an 
unconstitutional delegation of legislative power? Is a 
private person directly and substantially injured by the 
fact that the obligations imposed upon him come by way 
of an executive order, rather than directly from an Act 
of Congress? Assuming that his rights are invaded by 
the governmental action, would he have been injured any 
less, if the statute imposed the obligation directly, or if 
it contained those magic words which we like to designate 
as “standards for the determination of facts’? If the 
private litigant’s rights are not substantially injured by 
the delegation, and his complaint may be directed only 
against the substance of the legislative act or the execu- 
tive order, should he have any standing in court to ques- 
tion the validity of the delegation? 

Finally: Is the question of delegation of legislative 
power ever a justiciable question, or is it a political ques- 
tion? Since it is Congress that is delegating its power to 
the Executive, should not the supervision of the proper 
exercise of the delegated power lie with Congress, and 
not with the courts? And if too much delegation is po- 
litically undesirable, should not the appeal lie at the polls, 
rather than in the courts? 

I am suggesting consideration of these questions, de- 
spite the fact that the Supreme Court has already ruled, 
at least by implication, that private litigants may ques- 
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tion the validity of legislation as being unconstitutionally 
delegated, and that the courts do have the power to pass 
on this question. The entire problem of separation of 
powers is in a state of flux, and the present tendencies are 
definitely directed to overruling any attack on legislation 
for improper delegation of legislative power to the Ex- 
ecutive. The questions I propounded are therefore not 
foreclosed. 
2. INTERSTATE COMMERCE 


Let us now turn to recent trends in the treatment of 
the division of power between the Federal and state 
governments over the commerce of the nation. Many dif- 
ficulties, which have arisen under the commerce clause 
of the CONSTITUTION, are due to a confusion between it 
and questions arising under the Tenth Amendment, which 
is a reservation to the states or to the people, of all powers 
not delegated to the Federal government or forbidden to 
the states. 

This confusion has in the past served as a basis for lim- 
iting congressional power over interstate commerce. A 
notable example is the decision holding the first Federal 
Child Labor Act unconstitutional. There the Court 
started with the proposition that the regulation of child 
labor is a matter within the police power of the states, 
and, therefore, it must follow that the federal law was 
unconstitutional. But this was clearly a non sequitur. 
The fact that states may regulate child labor does not 
mean that Congress may not regulate interstate transpor- 
tation. The prohibition of interstate transportation of 
child-made goods, like the prohibition of interstate trans- 
portation of convict-made goods” is, after all, a regulation 
of interstate commerce. If that is so, the state law must 
bow before the Act of Congress as the supreme law of 
the land. 


21 Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 
(1918). 

22 Kentucky Whip & Collar Co. v. Ill. Central R. R. Co., 299 U. S. 334, 
57 Sup. Ct. 277, 81 L. ed. 270 (1937). 
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In other words, once it is established that a given regu- 
lation comes within the commerce clause, no question can 
arise under the Tenth Amendment, and it is begging the 
question to say that a given regulation comes within the 
powers of the states and therefore does not constitute a 
regulation of interstate commerce. 

In order to introduce the Tenth Amendment into the 
Child Labor Case, it was necessary for the Court to 
question the motives of the legislation. The Court, in 
effect, held that this regulation of interstate transporta- 
tion was a sham, that Congress did not intend to prohibit 
interstate commerce in child-made goods, that it really 
intended to accomplish a limitation on the employment 
of children in industry. This, of course, went counter to 
the well established proposition that with the motives, 
wisdom and policy of legislation the courts are not con- 
cerned, and that it is contrary to public policy for a court 
to attribute other than legitimate motives to duly con- 
stituted authority. 

The present tendency in the decisions is not to question 
the hidden motives of legislation,” but to treat the power 
of Congress over interstate commerce as plenary, extend- 
ing to the regulation of interstate commerce, its instru- 
mentalities, and to all matters substantially affecting such 
commerce, limited only by express provisions in the CON- 
STITUTION itself. 

A second basis for diminishing congressional power 
over interstate commerce lay in a tendency to seek out 
some physical movement across state lines as evidence of 
such commerce. Undoubtedly, if there is movement from 
one state to another, that is evidence of interstate com- 
merce. It does not mean, however, that there must be 
physical movement across state lines, in order to establish 
interstate commerce. The requirement of physical move- 
ment arises out of a confusion between instrumentalities 


- Sentahy v. United States, 300 U. S. 506, 57 Sup. Ct. 554, 81 L. ed. 772 
(1937). 
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of interstate commerce and the commerce itself. We often 
speak of regulation of navigation or of railroad trans- 
portation as being a regulation of interstate commerce, 
while as a matter of fact it is a regulation of instrumen- 
talities or agencies of interstate commerce. Commerce, 
itself, is incorporeal, and it may be interstate in character 
without any movement at all. 

We find a departure from the requirement of physical 
movement in the decisions upholding the Tobacco In- 
spection Act and the Agricultural Marketing Act of 
1937,** where the regulations pertained to the marketing 
of tobacco at auction, which takes place locally, and 
which under prior decisions would undoubtedly have 
been held intrastate commerce. The Supreme Court, 
however, took cognizance of the fact that over 85% of 
the tobacco sold at local auctions was destined for use 
in other states, and therefore came within the power of 
Congress under the commerce clause. 

Closely related was a third basis for limiting the com- 
merce power of Congress. It consisted in setting up rigid 
rules of law as to what facts do or do not constitute com- 
merce. It has been held as a matter of law that manu- 
facture*’ is not commerce, despite the fact that it may be 
an inseparable part of a commercial enterprise a large 
part of which is operated interstate. It has been held 
that insurance* is not commerce, despite the fact that 
insurance is a commercial enterprise conducted on a na- 
tional and even international scale; and that services like 
those rendered by physicians or lawyers do not constitute 
commerce, although the maintenance and operation of a 
hospital was held to constitute commerce within the 
meaning of one of our treaties.*’ And so in times past, 
we have witnessed a tendency to extract some part of a 

24 Currin v. Wallace, supra note 19; Mulford v. Smith, supra note 19. 

25 United States v. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 L. ed. 
325 (1895) ; Crescent Cotton Oil Co. v. Mississippi, 257 U. S. 129, 42 Sup. Ct. 
42, 66 L. ed. 166 (1920). 


26 Hooper v. California, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. ed. 297 (1895). 
27 Jordan v. Tashiro, 278 U. S. 123, 49 Sup. Ct. 47, 73 L. ed. 214 (1928). 
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commercial enterprise, designate that part as non-com- 
mercial and thus exclude it from federal control. 

This has at times been carried to very surprising ex- 
tremes. I have in mind a case* where the Federal Trade 
Commission sought to investigate the costs of a corpora- 
tion in order to ascertain whether there had been a re- 
straint of interstate trade. The Court of Appeals for the 
District of Columbia held that the Commission could re- 
quire the data pertaining only to the purchase of raw 
materials in interstate commerce, and to the sale of the 
finished products in interstate commerce, but could not 
require data pertaining to manufacture, because that was 
not commerce. Since without cost data as to manufac- 
ture, the entire investigation would fail, the Commission’s 
requirement was held ultra vires. 

Recently, the Supreme Court departed from this nar- 
row approach to facts constituting commerce, when it up- 
held the registration provisions of the Public Utility 
Holding Company Act,” as being within the commerce 
power of Congress. There it was contended that the 
ownership of securities and management of corporations 
did not constitute commerce; and, since the operating 
companies were doing business wholly within the limits 
of their respective states, it was argued that, at any rate, 
the management did not constitute interstate commerce. 
But the Court looked upon the business of public utility 
holding companies as commerce, and as being essentially 
interstate in character, their business having become a 
matter of national, rather than local, concern. 


Closely related was a fourth basis for diminishing the 
commerce power of Congress, namely, a narrow ap- 
proach toward the facts relating to intrastate matters 
which affect interests of interstate commerce. A notable 


28 Federal Trade Commission v. Claire Furnace Corp., 285 Fed. 936 (App. 
D. C. 1922), rev’d. 274 U. S. 160, 47 Sup. Ct. 553, 71 L. ed. 978 (1923). 


29 Electric Bond and Share Co. v. S. E. C., 303 U. S. 419, 58 Sup. Ct. 678, 
82 L. ¥ 936 (1938). 
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example is the Carter Coal Case,” where Justice Suther- 
land, in order to prove that there was no basis whatever 
for the congressional finding that conditions in the min- 
ing of coal adversely affected interstate commerce, re- 
solved the proposition as follows: The mining of one ton 
of coal will have no effect on interstate commerce, there- 
fore the mining of a million tons of coal will likewise 
have no effect on interstate commerce, for multiplying 
zero by a million still leaves zero. Quod erat demon- 
strandum. We need not discuss the mathematics of this 
reasoning, although even from a mathematical standpoint 
the conclusion is fallacious. Had Justice Sutherland 
more realistically started with the fact that the mining of 
one ton had a very unsubstantial effect on interstate com- 
merce, he might have come to the conclusion that the 
mining of a million tons of coal had a substantial effect 
on interstate commerce; and had he also considered that 
over 90% of the coal mined is actually destined for use 
in other states, he might have come to the conclusion that 
the mining of coal had a very substantial effect on inter- 
state commerce and therefore came within the regulatory 
powers of Congress. 

In this connection, I should like to dwell for a moment 
on a concept which has illogically crept into the law re- 
lating to the effect of mining or manufacture on interstate 
commerce. In the Carter Coal Case, it was argued on the 
analogy of United Mine Workers v. Coronado Coal and 
Coke Co.” that the mining of coal did substantially affect 
interstate commerce. Justice Sutherland overruled that 
contention by stating that counsel had misunderstood the 
United Mine Workers Case; that, there, the element 
which brought the matter within the purview of the fed- 
eral power was the intent to obstruct or restrain interstate 
commerce; whereas in the case at bar, there was no ele- 


(19: a v. Carter Coal Co., 298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160, 


81 259 U. S. 344, 42 Sup. Ct. 570, 66 L. ed. 975 (1922). 
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ment of intent. Yet, if the intent to affect interstate com- 
merce brings the matter within the purview of the Federal 
government, then, a fortiori, an actual effect upon inter- 
state commerce brings the matter within the federal 
power. Intent was a necessary element in the United 
Mine Workers Case, because there suit was brought 
under the Anti-trust Act which prohibited conspiracies, 
contracts, agreements or understandings to restrain trade, 
all of which involved an element of intent. Without in- 
tent there could be no conspiracy, contract, agreement or 
understanding. But interstate commerce can be adversely 
affected without any intent to do so. For example, sec. 7 
of the Clayton Act prohibits the acquisition by one cor- 
poration of the stock of another where the effect is to 
lessen competition or tend to create a monopoly in any 
line of commerce. The acquisition of the stock and all 
the transactions incident thereto, may take place locally, 
and there may be no intent whatever to restrain trade. 
Yet, if the result is to restrain trade, such acquisition 
comes within the prohibitions of the Clayton Act.* The 
absence of intent to affect commerce, therefore, does not 
take the subject matter out of the regulatory power of 
Congress under the commerce clause. 

The narrow approach toward facts, exemplified in the 
Carter Coal Case, changed radically and may be said to 
have been completely abandoned, when the Supreme 
Court upheld the validity of the National Labor Rela- 
tions Act, beginning with the Jones and Laughlin Case,” 
followed by the Friedman-Harry Marks Case and 
culminating in the Fainblatt Case.” The tendency now 
is to consider the substantiality of an effect of an intra- 
state activity on interstate commerce not from the stand- 


32 International Shoe Co. a Federal Trade Commission, 280 U. S. 291, 50 
Sup. Ct. 89, 74 L. ed. 431 a9 30). 
83 National Labor Relations Board v. Jones & pie Co, @i U. S. 1, 
57 uP. Ct. 615, - L. ed. 893, 299 U. S. 534 (1937). 
4N. L. R. B. v. Friedman- Harry Marks Co., 301 U. S. 58, 57 Sup. Ct. 645, 
81 od, 395 ( 1937). 


B. v. Fainblatt, 306 U. S. 601, 59 Sup. Ct. 668, 83 L. ed. 1014 
(1939). 
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point of the particular transaction, or even from the 
standpoint of the business of the particular person in- 
volved in the litigation, but from the standpoint of the 
activity on interstate commerce from the national view- 
point.*° This has resulted in a great expansion of the 
federal power over interstate commerce. 

With this expansion of federal control, what will be- 
come of the states? This is the question we hear from all 
sides. Isn’t there a corresponding diminution in the con- 
trol over commerce which states may exercise? Curi- 
ously, that does not seem to be the result. While in the 
past, the Court had striven to draw a line between proper 
state and federal activity, now we see a tendency to permit 
both the states and the Federal government to function 
within the same field, so long as there is no direct conflict 
with federal legislation. 

In respect of Federal government activities, I have in- 
dicated, the expansion of control over commerce was 
brought about through a broader view of what constitutes 
interstate commerce and what constitutes a substantial 
effect on such commerce. With reference to the states, the 
expansion of control over matters affecting interstate 
commerce, has been accomplished through a narrower 
approach toward the facts. 

As late as 1935, the price provisions in the New York 
Milk Control Law” were held invalid as applied to milk 
imported from the state of Vermont.” The regulation 
forbidding the importation of milk, unless the farmers in 
Vermont received a price from New York distributors 
not less than that paid to New York farmers, was held as 
effective a barrier to interstate trade as a tariff wall. Since 
then, a number of state statutes affecting and burdening 
interstate commerce, or the instrumentalities thereof, 


ann Currin v. Wallace, 306 U. S. 1, 59 Sup. Ct. 379, 83 L. ed. 441 


87 Sustained in Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 
940 (1934). 


88 Baldwin v. Seelig, 294 U. S. 511, 55 Sup. Ct. 497, 79 L. ed. 1032 (1935). 
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have been sustained, which probably would have been 
held invalid only a few years ago. For example, recently, 
before the Hours of Service Regulations under the Fed- 
eral Motor Carriers Act went into effect, a New Hamp- 
shire law, regulating the hours of service of bus drivers, 
was upheld as applied to busses operating in interstate 
commerce; * likewise the California Caravan Law, pre- 
viously held invalid “° as imposing a burden on interstate 
commerce, was recently upheld, although the amend- 
ment had only theoretically diminished the effect upon 
such commerce. True, the Florida Cement Inspection 
Act, imposing an inspection fee of 15 cents per cwt. on 
cement imported into the state, was held invalid,*’ which 
would seem to be out of line with what I have just said. 
But here the inspection fee was some 600 times the cost 
of inspection, and the law was not only a burden, but 
actually discriminated against imported cement. 


3. TAXATION 


Most of the state statutes whose validity is drawn into 
question as being repugnant to the commerce clause of 
the constitution take the form of taxation. A study of 
their development, however, reveals that in operation 
and effect many of them constitute barriers to interstate 
trade, with all the earmarks of trade barriers erected by 
foreign countries, for example, ports of entry, embargoes, 
discriminations, and retaliations.* If a tax based on gross 
receipts from interstate sales is held invalid,“ all the state 
needs to do is to call it an inspection fee, a charge for use 


39 Welch Company v. New Hampshire, 306 U. S. 79, 59 Sup. Ct. 438, 83 
L. ed. 500 (1939). 

4° Ingels v. Morf, 300 U. S. 290, 57 Sup. Ct. 439, 81 L. ed. 653 (1937). 

41 Clark v. Paul Gray, Inc., 306 U. S. 583, 594-5, 59 Sup. Ct. 744, 83 L. ed. 
1001 (1939). 

42 Hale v. Bimco Trading Co., 306 U. S. 375, 59 Sup. Ct. 526, 83 L. ed. 771 
(1939). 

43 See Barriers to Trade Between the States, Works Progress Administra- 
tion, Marketing Law Survey, 1939. A Tabular Comparison of State Statutes 
Operating as Barriers between the States compiled under the supervision of 
Charlotte A. Hankin. 

44 Gwin, White and Prince v. Henneford, 305 U. S. 434, 59 Sup. Ct. 325, 83 
L. ed. 272 (1938). 
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of roads, a use tax, or a use and storage tax,** and sub- 
stantially the same tax will be upheld as to goods trans- 
ported in interstate commerce and used or consumed 
within the state, although the effect of the tax may be the 
same as if it had been imposed on interstate sales. The 
most recent case decided ** would appear as a reversion 
to previous decisions holding that states may not tax or 
burden interstate commerce. Here the State of Arkansas 
imposed a tax of 6% cents per gallon on gasoline in ex- 
cess of 20 gallons in tanks of motor vehicles driven into 
the state. This tax was held invalid as applied to busses 
which merely crossed the state and stopped there only for 
the purpose of taking on and discharging passengers. 
The busses carried by far more gasoline than necessary 
to cover the distance within the state, and therefore there 
was no relation between the amount of tax and the use 
of the highways. But there was a dissenting opinion by 
Justices Black, Frankfurter and Douglas. They thought 
that if a storage tax is valid, why may it not be imposed 
on gasoline stored in tanks of a moving vehicle? This 
was the less important ground of dissent. The more im- 
portant question raised was whether the states were for- 
bidden to pass such legislation, in the absence of a 
Congressional prohibition. The dissenting justices took 
cognizance of the numerous state laws now operating as 
barriers to commerce among the states, but were of the 
opinion that the remedy lay with Congress, not with the 
courts. This dissenting opinion of today is the trend which 
may be the law of tomorrow. 

Something ought to be said about the trends in taxation, 
both by the states and the Federal government, of each 
other’s instrumentalities. ‘The immunity of government 


45 Felt and Tarrant Co. v. Gallagher, 306 U. S. 62, 59 Sup. Ct. 376, 83 L. ed. 
488 (1939) ; Southern Pacific Co. v. Gallagher, 306 U. S. 167, 59 Sup. Ct. 389, 
83 L. ed. 586 (1939) ; Pacific Tel. Co. v. Gallagher, 306 U. S. 182, 59 Sup. Ct. 
396, 83 L. ed. 595 (1929) ; McGoldrick v. Berwind-White Coal Mining Co., 
60 U. S. 388 decided Jan. 29, 1940. 

46 McCarroll v. Dixie Greyhound Lines, 60 Sup. Ct. 504, 84 L. ed. (adv. op.) 
441 (U. S. 1940). 
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instrumentalities from taxation has had a varied career 
since the days of McCulloch v. Maryland“ where a tax 
on a federal instrumentality was held invalid as being 
contrary to the supreme law of the land, and since the 
days of Collector v. Day * where a tax on a state instru- 
mentality was held invalid as being in violation of the 
reservation of powers to the states. Until a decade or 
more ago, instrumentalities distantly related by contract 
to the state or Federal government had been held free from 
taxation on the theory that the burden devolved upon the 
government itself. A lessee of state school lands was held 
immune from taxation by the Federal government® and 
a lessee of Indian lands was held immune from taxation 
by the state.” A state tax imposed on the net income of a 
corporation including income from Federal government 
bonds™ and a state tax imposed upon the net worth of a 
corporation including property in the form of Federal 
government securities” were held invalid. Even a tax 
on income derived from patents was held invalid as a 
burden on a Federal government instrumentality.” It 
would serve no useful purpose to enumerate all types of 
relationships which were characterized as government in- 
strumentalities and rendered immune from taxation on 
the theory that the tax imposed on these private persons 
in some manner devolved upon the government itself, no 
matter how indirect, unsubstantial and speculative was 
the alleged tax burden on the government. 

Then the pendulum began swinging the other way. 
Little by little persons benefiting through contractual re- 
lations with the government, state or federal, were held 
not to be entitled to the additional benefit of immunity 


474 Wheat. 316 (U. S. 1816). 

4811 Wall. 113 (U. S. 1870). 

49 Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 52 Sup. Ct. 443, 76 
L. ed. 815 (1932). 

50 Gillespie v. Oklahoma, 257 U. S. 501, 42 Sup. Ct. 171, 66 L. ed. 338 (1921). 

51 McCallen v. Massachusetts, 279 U. S. 620, 49 Sup. Ct. 432, 73 L. ed. 874 
(1929). 

52 Baldwin v. Missouri, 281 U. S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930). 

53 Long v. Rockwood, 277 U. S. 142, 48 Sup. Ct. 463, 72 L. ed. 824 (1928). 
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from taxation. Income derived from copyrights was held 
taxable by the states, overruling the previous decision 
that income from patents could not be taxed. Lessees of 
state lands were held taxable by the Federal govern- 
ment ;”° etc. 

A distinction was sought to be introduced in these “gov- 
ernment instrumentality” cases on the basis of whether the 
instrumentality had an immediate relation to an essential 
sovereign function of the state or Federal government. On 
this basis, employees of state and Federal governmental 
institutions were held immune from taxation. Finally, 
however, in its latest decisions, the Court held that Fed- 
eral government employees are not immune from state in- 
come taxes,” and, by implication, that state employees are 
not immune from sharing in the cost of the Federal gov- 
ernment. 

Such a departure from well-established doctrine re- 
quired questioning one of the eternal verities in the law, 
namely, Chief Justice Marshall’s maxim that “the power 
to tax involves the power to destroy.” Justice Holmes 
had already cast some doubt on this maxim when he 
said™: “The power to tax is not the power to destroy 
while this Court sits.” That merely injected an element 
of mirth into an otherwise serious matter. It was suscep- 
tible of an interpretation in support of immunity of gov- 
ernment instrumentalities from taxation, as meaning “the 
power to tax is not the power to destroy because this Court 
sits,” and if this Court did not sit and did not invalidate 
all taxes imposed on government instrumentalities, then, 
by the use of the taxing power, the Federal government 
and the states may destroy each other. 

But now there were some misgivings. If the power to 


ass Film Corp. v. Doyal, 286 U. S. 123, 52 Sup. Ct. 546, 76 L. ed. 1010 
55 Burnet v. Jergins Trust, 288 U. S. 508, 53 Sup. Ct. 439, 77 L. ed. 925 (1933). 
56 Graves v. New York ex rel. O’Keefe, 306 U. S. 466, 59 Sup. Ct. 595, 83 

L. ed. 927 (1939). 


57 Panhandle Oil Co. v. Mississippi, 277 U. S. 218, 223, 48 Sup. Ct. 451. 72 
L. ed. 857 (1928). 
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tax is the power to destroy, cannot the same be said of any 
other governmental power? Finally, is it not equally true 
that the power to govern involves the power to destroy? 
Yet it had never been held that federal employees or con- 
tractors were, by virtue of their relation to the government 
immune from the numerous obligations imposed by the 
states; nor has it been held that state employees and con- 
tractors were immune from federal regulation. This, in 
my opinion, is the essence of Justice Frankfurter’s con- 
curring opinion on the question of taxation of government 
instrumentalities. 

There may, of course, be instances where a tax imposed 
by a state would cast a real and substantial burden on the 
United States, or where federal tax may cast a real and 
substantial burden on a state; and the tax may be so im- 
posed that the burden on the government is none the less 
substantial because paid by a person in the employ of or 
having a contractual relation to the government. In all 
such cases it must be remembered, however, that the im- 
munity from taxation is that of the government, not of the 
private taxpayer. Therefore, there is indeed a question 
why should the taxpayer be heard to complain that the 
immunity of his government is being invaded, unless the 
government itself appears and shows a real and substan- 
tial, as distinguished from a theoretical, speculative and 
unsubstantial burden resulting to zt from this taxation. 
These, as I see them, are the present trends in this field of 
taxation. 

The past few years have also witnessed an expansion of 
the federal power to tax for the general welfare. The de- 
cisions sustaining the Social Security Act” have, in my 
judgment, definitely overruled the Triple-A case. The 
power of taxation has thus been definitely linked as a 
corollary to the power of spending money for the general 

°8 Steward Machine Co. v. Davis, 301 U. S. 548, 57 Sup. Ct. 883, 81 L. ed. 


1279 (1937); Helvering v. Davis, 301 U. S. 619. 57 Sup. Ct. 904, 81 L. ed. 
1307 (1937). 


59 United States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936). 
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welfare of the United States. Now there is a tendency to 
argue that activities involving the spending power must 
be upheld as a corollary to the taxing power. 

There has been no decision on this point as yet. Nor 
will I undertake to prophesy on this point. Recently, in 
the argument in Oklahoma v. Woodring, on a motion for 
leave to file a bill of complaint, the Attorney General 
argued that the power to construct the Denison dam on 
Red River was sustainable as a derivative of the power 
to tax for the general welfare. The court, equally di- 
vided, denied the state’s motion to file the bill of com- 
plaint, and, therefore, had no occasion to pass on this 
question. 


4. SCOPE OF JUDICIAL REVIEW OVER GOVERNMENTAL 
ACTION 


The important subject of judicial review over govern- 
mental action will have to be covered very briefly, and I 
shall attempt to say something on the present tendencies 
(a) in the review of administrative action and (b) in the 
review of federal and state legislation. 

(a) In the past twenty-five years, there has been a 
steady trend toward a division between administrative 
and judicial functions. Two doctrines” were evolved in 
this separation: The doctrine of primary jurisdiction and 
the doctrine of administrative finality. Under the doc- 
trine of primary jurisdiction, it has become established 
that the courts will not undertake to review statutes whose 
application depends on administrative action, unless all 
administrative remedies have been exhausted. As a corol- 
lary to this rule, it has also been required that all facts 
which can be, should be first adduced before the adminis- 
trative agency. Exceptions were wrought into the rule in 
cases questioning the validity of a statute on its face™ or 


6° Rochester Tel. Corp. v. United States, 307 U. S. 125, 139, 59 Sup. Ct. 754, 
83 L. ed. 1147 (1939). 

61 Compare Gundling v. Chicago, 177 U. S. 183, 186, 20 Sup. Ct. 633, 44 
L. ed. 725 (1900) with Smith v. Cahoon, 283 U. S. 553, 562, 51 Sup. Ct. 582, 





SUPREME COURT TRENDS 1023 


where the validity of an administrative order is questioned 
on constitutional grounds.” 

Under the doctrine of administrative finality, a deriva- 
tive of the proposition that a presumption of regularity 
and validity attaches to administrative action, the rule has 
become established that administrative findings as to facts 
must be regarded as conclusive, if supported by substan- 
tial evidence. This rule, judicially evolved, has been held 
applicable whether there is or there is no statutory pro- 
vision prescribing that conclusive weight be attributable 
to administrative findings; whether the review is had by 
an appellate court or by a court of original jurisdiction; 
it had been held applicable where the review was exer- 
cised in a direct statutory proceeding to review or enforce 
administrative decisions; and recently, it has been held 
that the same rule applies if the validity of the adminis- 
trative decision is drawn into question in a collateral pro- 
ceeding.” 

This doctrine, also, has been made subject to an excep- 
tion. With reference to jurisdictional “ and constitutional 
facts,” the court substituted the doctrine of “independent 
judicial determination” for the doctrine of administrative 
finality. This exception has given rise to many difficul- 
ties and misunderstandings, not only as to when this ex- 
ception is applicable, but also as to what constitutes an 
independent judicial determination. 

We seem to have no difficulty in understanding what 
is a jurisdictional fact, when we appear before a court. 
It is a fact lying at the basis of the court’s power to hear 
and determine the controversy, no matter what the result 
of the determination may be. But when we appear before 


75 L. ed. 1264 (1931) and Lovell v. City of Griffin, 303 U. S. 444, 58 Sup. Ct. 
666, 82 L. ed. 949 (1938). 


62 Manufacturers Railway Co. v. United States, 246 U. S. 457, 489, 38 Sup. 
Ct. 383, 62 L. ed. 831 (1918). 


63 Shield v. Utah-Idaho Central R. R. Co., 305 U. S. 177, 59 Sup. Ct. 160, 
83 L. ed. 111 (1938). 


64 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 


65 St. Joseph Stockyards Co. v. United States, 298 U. S. 38, 56 Sup. Ct. 
720, 80 L. ed. 1031 (1936). 
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an administrative tribunal, there is a tendency to confuse 
the concept of jurisdictional fact with the constitutional 
or statutory power to arrive at a given result. Instead of 
inquiring what, under the statute, must the facts be for the 
administrative tribunal to entertain the proceeding, we 
ask what are the limits of constitutional power if the ad- 
ministrative decision is against us. A constitutional fact 
is one necessary for the constitutional validity of the re- 
sult reached. That is simple enough. But in cases arising 
before administrative tribunals, we seem to feel that any 
decision or order which we do not like is arbitrary, unrea- 
sonable, capricious and oppressive, and therefore violative 
of due process. Thus there is a constant confusion between 
jurisdictional and constitutional facts, and having thus in- 
voked a constitutional objection, we seem to think that 
jurisdictional and constitutional facts are involved, and 
that the case falls within the exception to the doctrine of 
administrative finality. 

There has been much criticism of the doctrine of inde- 
pendent judicial determination of jurisdictional and con- 
stitutional facts. Whether it is still the law, I, frankly, 
do not know. Recently, in Consolidated Edison Co. v. 
N.L.R. B.,” the Court held that the Board’s findings as 
to the effect of a labor practice on interstate commerce 
must be sustained, because it was supported by substantial 
evidence. In that case, the fact to be determined by the 
Board was both jurisdictional and constitutional in char- 
acter. It was jurisdictional, because under the statute the 
Board could issue complaints only if the unfair labor 
practice was in or affected interstate commerce; it was 
constitutional, because, unless the practice was in or af- 
fected interstate commerce, the application of the statute 
would be unconstitutional. Still more recently in Ro- 
chester Telephone Corp. v. United States,” the Court held 
that administrative orders are reviewable only on ques- 


66 305 U. S. 197, 59 Sup. Ct. 206, 83 L. ed. 126 (1938). 
87 307 U. S. 125, 59 Sup. Ct. 754, 83 L. ed. 1147 (1939). 
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tions of constitutional power, statutory authority and basic 
prerequisites of proof. No exception was made in the 
case of jurisdictional or constitutional facts. The doctrine 
of administrative finality as to facts has thus been more 
consistently applied in the recent decisions than in the 
past. 

In the division between administrative and judicial 
functions, some administrative decisions have been held 
to be entirely without the scope of judicial review. These 
included interlocutory orders, determinations of fact pre- 
liminary to orders, findings of fact invoking the operation 
of statutes and “negative orders.” 

The “negative order doctrine” was born and has thrived 
in confusion until recently when in three cases,” the 
Court, in opinions delivered by Mr. Justice Frankfurter, 
cut the Gordian knot by holding that “negative orders” 
were subject to judicial review. ‘This was definitely a 
breakdown of an important division between administra- 
tive and judicial functions. It was thought to be an ex- 
pansion of judicial control and gave the United States 
Court of Appeals for the District of Columbia encourage- 
ment to supervise, by the writs of mandamus, the adminis- 
trative procedure of the Federal Communications Com- 
mission. But in two opinions” delivered by Mr. Justice 
Frankfurter, the Supreme Court held that this could not 
be done. 

(b) What is the present trend in judicial review over 
legislation? 

In my humble judgment, the more important question 
is not how far the Court will go in declaring acts of Con- 
gress unconstitutional, but how far the Court will go in 
diminishing the effectiveness of legislation, through the 


68 Rochester Telephone Corp. v. United States, supra note 67; United States 
v. Maher, 307 U. S. 148, 59 Sup. Ct. 768, 83 L. ed. 1162 (1939); Federal 
Power ‘Commission v. Pacific Power and Light Co., 307 U. S. 156, 59 Sup. Ct. 
706, 83 L. ed. 1180 (1939). 

69 Federal Communications Comm’n. v. Pottsville Broadcasting Company, 60 
Sup. Ct. 437 decided Jan. 29, 1940; Fly v. Heitmeyer, 60 Sup. Ct. 443, decided 
January 29, 1940. 
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process of interpretation, in order to “save” laws from 
unconstitutionality. It is a salutary rule that statutes 
should not be so interpreted as to cause them to result in 
unconstitutional enactments. This means that if the inter- 
pretation of a statute, according to its language, results in 
unconstitutionality, resort may be had to secondary sources 
of interpretation in order to pare down the statute to the 
extent, but only to the extent, necessary to bring it within 
proper constitutional limitations. 

A slight misstatement of this rule has resulted in grave 
consequences. The rule has been stated in affirmative 
terms as follows: “Statutes should be so interpreted as to 
avoid holding them unconstitutional and even to avoid a 
succession of constitutional doubts.” In practice, this 
means that judges may start with their own constitutional 
predilections, or, as Justice Holmes put it, “with their 
inarticulate major premises,” and then having set up con- 
stitutional doubts, real or imaginary, proceed to limit the 
scope of legislation so that it will remain well within such 
constitutional limitations. 

Strangely, this methodology in statutory construction 
started with Justice Holmes himself. An ardent exponent 
of personal liberty, but overlooking the difference between 
the sanctity of privacy and the use of economic power, he 
interpreted Sec. 12 of the Interstate Commerce Act as not 
permitting the Interstate Commerce Commission to insti- 
tute investigations except pursuant to or preparatory to 
complaints,” although the statute was much broader in 
scope. The reason for this diminution in the effectiveness 
of the legislation was to avoid holding it unconstitutional 
and to avoid a succession of constitutional doubts. After 
this decision, Congress amended the statute to make it still 
more apparent, that the Commission has statutory author- 
ity to conduct investigations, not in pursuance of or pre- 
paratory to complaints. Then it was argued that the Act, 


70 Harriman v. Interstate Commerce Comm’n, 211 U. S. 407, 422, 29 Sup. Ct. 
115, 53 L. ed. 253 (1908). 
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as amended, must be held unconstitutional. ‘The Court, 
however, upheld the investigatory power of the Commis- 
sion, because the statute had been amended.” Apparently, 
in the previous case, the Court had no occasion to dimin- 
ish the scope of the act in order to save it from being held 
unconstitutional. 

A decade later, the Court was considering the Hoch- 
Smith Resolution of 1925 which authorized the Interstate 
Commerce Commission to make a nationwide investiga- 
tion of the rate structure of the interstate carriers and to 
establish the lowest possible lawful rates, consistent with 
the maintenance of a railroad transportation system, on 
agricultural products affected by the then existing eco- 
nomic depression. Here was an Act which was within 
the commerce power, because it dealt with interstate rates; 
it was not without due process, because it provided that 
the rates prescribed must be lawful, hence could not be 
confiscatory. Yet, the Court interpreted the statute to 
mean that the Commission could not establish such rates 
unless the existing rates were found to be unlawful.” 
Otherwise, the Court said, grave constitutional questions 
would arise, which must be avoided. Of course, if the 
existing rates were unlawful, the Commission could pre- 
scribe the lowest reasonable rates without the Hoch-Smith 
Resolution. The law was thus interpreted out of exist- 
ence, but for what constitutional reasons still remains a 
mystery. 

Recently, in an opinion by Justice Cardozo, we saw a 
tendency to get away from this approach to statutory con- 
struction. In the case of Hopkins Savings Association v. 
Cleary,” he said: 


Courts have striven mightily at times to canalize construction 
along the path of safety. . . . When a statute is reasonably 


71 Smith v. Interstate Commerce Comm’n., 245 U. S. 47, 38 Sup. Ct. 34, 62 
L. ed. 141 (1917). 


72 Ann Arbor R. R. Company v. United States, 281 U. S. 658, 50 Sup. Ct. 
444, 74 L. ed. 1098 (1930). 

78 Hopkins Savings Assoc. v. Cleary, 296 U. S. 300, 334, 56 Sup. Ct. 197, 80 
L. ed. 242 (1935). 
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susceptible of two interpretations, they have preferred the mean- 
ing that preserves to the meaning that destroys. . . . “But avoid- 
ance of a difficulty will not be pressed to the point of disingen- 
uous evasion. . . .” Here the intention of Congress is revealed 
too distinctly to permit us to ignore it because of mere misgiv- 
ings as to power. . . . The problem must be faced and answered. 


Of course, this applies equally to Congressional and 
state legislation. With reference to the former, however, 
this warning came too late. More recently in the consid- 
eration of Congressional legislation, the limitations on the 
right of the litigant to raise constitutional questions and 
the self-imposed limitations on the courts to pass on the 
validity of legislation have been more strictly applied. 
The most important of these are that no person will be 
heard to question the constitutionality of a statute, unless 
he sustains legal damage through the unconstitutional en- 
actment™; and that courts must avoid passing on consti- 
tutional questions, unless that is necessary for the disposi- 
tion of the case.” 

Compare these rules with Carter Coal Case.” Did 
Carter have any standing to question the validity of the 
Bituminous Coal Conservation Act? Were his rights or 
the rights of the Company injured or immediately threat- 
ened? He sought to enjoin the company from becoming 
a Code member under the Act, despite the fact that the 
statute provided that membership under the Code did not 
preclude one from questioning the validity of any pro- 
vision of the Code or of the Act. He could not complain 
of the labor provisions, because they were not operative 
without orders from the Coal Labor Board, which had 
not even been appointed. He could not complain of the 
price-fixing provisions, because no prices had been fixed. 

The Court held the labor provisions of the Act uncon- 
stitutional, though they could not have been held appli- 

74 Alabama Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 300, 82 L. ed. 
374 (1938); Tennessee Electric Power Co. v. T. V. A., 306 U. S. 118, 59 
Sup. Ct. 366, 83 L. ed. 543 (1939). 

75 Tennessee Publishing Co. v. American National Bank, 299 U. S. 18, 57 


Sup. Ct. 85, 81 L. ed. 13 (1936). 
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cable to the case; then it held that Congress did not mean 
what it said in the two separability clauses in the Act; then 
it held the remaining provisions likewise unconstitutional, 
and thus relieved the corporation from paying taxes or 
becoming a Code member under the Act. It was not nec- 
essary to pass on all these constitutional questions. The 
Court could have held that the suit was premature; that 
the requirement of code membership was no more than a 
requirement of registration; that there was no invasion 
of any legal right in this requirement; finally, that if and 
when the law was so applied to the corporation as to in- 
vade its legal right, it would then have ample opportu- 
nity to complain. Until that happened the Court had no 
occasion to pass on the constitutionality of the Bituminous 
Coal Conservation Act. 

There is still another reason why Justice Cardozo’s 
warning came too late. In his dissenting opinion in the 
Triple-A case,’ Justice Stone planted a seed which, it 
appears, has been taking root. The thought he expressed 
was that “while unconstitutional exercise of power by the 
executive and legislative branches of the government is 
subject to judicial restraint, the only check upon our own 
(the Court’s) exercise of power is our own sense of self- 
restraint. For the removal of unwise laws from the statute 
books, appeal lies not to the courts, but to the ballot and 
to the processes of democratic government.” In this con- 
nection, this question presents itself: If the courts avoid 
unconstitutional use of power through the exercise of their 
sense of self-restraint, why should not the legislature’s use 
of power be left to its sense of self-restraint? There have 
been no decisions going this far. But one can read be- 
tween the lines and in the questions and remarks from the 
Bench, that grave doubts are now being entertained by 
some justices, at least, as to whether the Court should 
under any circumstances undertake to hold an act of Con- 
gress unconstitutional. 


77 United States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1938). 
3 
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In passing on the constitutionality of state legislation, 
the Court recently invalidated several acts invading per- 
sonal liberty. In other fields, the prerequisites against in- 
voking the provisions of the CONSTITUTION have been 
strictly applied, as in cases questioning the validity of Fed- 
eral legislation. In this connection, I should suggest your 
taking special note of the dissenting opinion of Mr. Jus- 
tice Black in the recent Florida Trade Mark Case™ 
which points to the proposition that it is not sufficient to 
allege that a state statute is arbitrary, unreasonable, capri- 
cious and oppressive, and therefore contrary to the due 
process clause of the Fourteenth amendment. Such an 
allegation is a conclusion of law. For a consideration of 
the constitutionality of a state statute there must be allega- 
tions of fact, which, if sustained, would lead to the conclu- 
sion that the power exercised by the state, resulted in an 
unconstitutional enactment. 


CONCLUSION 


Those who do not like the recent changes in constitu- 
tional adjudication insist that we ought to go on with the 
CONSTITUTION. Those in favor of these decisions say that 
we are going back to the CONSTITUTION.” As one reads 
the opinions of the Supreme Court, however, it is appar- 
ent that though changes have taken place in the applica- 
tions of the CONSTITUTION, or in rules of constitutional 
law, there have been no changes in constitutional prin- 
ciples. 

Even if the rule against delegation of legislative power 
were entirely dispensed with, the doctrine of separation 
of powers embodied in our CONSTITUTION would still re- 
main. Separation of powers implies that no branch of the 
government may impose upon another branch powers not 
belonging to it, and that no branch of the government 
may usurp the powers belonging to another. It does not 


78 Polk Co. v. Glover, 305 U. S. 5, 10 et seq., 59 Sup. Ct. 15, 83 L. ed. 6 
1938). 


79 Jackson, R. H.: Back to the Constitution (1939) 25 A. B. A. J. 745. 
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necessarily imply that the branches of the government 
may not codperate for a common purpose and, to that end, 
for one branch to delegate its functions to another. 

With all the changes which have taken place in the 
rules of law pertaining to the regulation of commerce, 
nothing has touched the principle that Congress has the 
power to regulate commerce with foreign nations and 
among the several states. This grant of power, together 
with the power to make all laws necessary and proper to 
carry the CONSTITUTION into effect, implies that Congress 
has the power to regulate interstate commerce, the instru- 
mentalities of interstate commerce and those matters 
which substantially affect interstate commerce. Since the 
power to regulate interstate commerce remains with Con- 
gress, there is nothing contrary to any constitutional prin- 
ciples to permit regulation and taxation by the states, un- 
less Congress occupies a given field, or otherwise prohibits 
the states from extending their powers of regulation and 
taxation so as to affect interstate commerce. 

With all the changes that have taken place, it is still a 
valid principle of constitutional law, that neither the Fed- 
eral government nor the states may tax each other’s in- 
strumentalities so as to burden or otherwise embarrass 
their governmental functions. Neither has there been 
any change in the constitutional principle that Congress, 
as the legislative branch of this sovereignty, may impose 
taxes for the general welfare of the United States. 

The question whether our CONSTITUTION necessarily 
implies a judicial supremacy has been debated before and 
ever since the adoption of our CONSTITUTION. The courts, 
while exercising a supervisory function over legislative, 
executive and administrative action, have at the same time 
insisted that each branch of the government was supreme 
in its respective field. I see no danger to our constitu- 
tional government but a great deal of good in placing the 
responsibility where it belongs: For each branch of the 
government to exercise its own sense of self-restraint 
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against unconstitutional action, instead of “passing the 
buck” to the judiciary. 

As I have indicated, many changes have taken place in 
the rules of constitutional law. This brings me back to 
the beginning of my remarks, where I suggested specula- 
tion on the desirability of treating the doctrine of stare 
decisis as a rule of convenience. One may speculate espe- 
cially with respect to changes in constitutional law. Is it 
desirable that the rules of constitutional law be subject to 
change through judicial decisions? Or, since these rules 
of constitutional law operate as rules for future applica- 
tion, is not their promulgation and modification a legis- 
lative function? Does not the solution of the question lie 
in detailed implementation of the CONSTITUTION through 
congressional action, as was intimated in the recent dis- 
senting opinion™ of Justices Black, Frankfurter and 
Douglas with reference to state taxes on instrumentalities 
of interstate commerce? Carrying these questions to their 
logical conclusion, isn’t there a need for a Constitutional 


Code, crystallizing the rules of constitutional law, with 
greater facility for amendment than that provided for the 
CONSTITUTION itself, so that, upon the basis of the rules of 
law legislatively prescribed, the judiciary may more ef- 
fectively perform its function of safeguarding persons 
from invasion of their rights and of enforcing the obliga- 
tions imposed by duly constituted authority? 


80 McCarroll v. Dixie Greyhound Lines, supra note 46. 
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EDITORIAL NOTES 


TuHeE MEDICAL PROFESSION AND THE SHERMAN ACT 


An indictment was returned by the Grand Jury in the United 
States District Court for the District of Columbia, December 20, 
1938, charging the American Medical Association, The Medical 
Society of the District of Columbia, Harris County Medical Society,’ 
Washington Academy of Surgery, 21 individuals, and 21 hospitals 
with violation of section 3 of the Sherman Anti-Trust Act.? It was 
alleged that the defendants have adopted and pursued for many years, 
a policy of opposition to experimentation with group medical organ- 
izations, and have taken affirmative steps to oppose their formation 
and organization throughout the United States. More specifically, it 
was alleged that a conspiracy was entered into in January 1937, 
directed at Group Health Association, Inc.* (hereinafter indicated 
as GHA): (1) to restrain its business of arranging for provision 
of medical care and hospitalization to its members on a risk sharing 
prepayment basis; (2) to restrain the members in obtaining, by co- 
Operative efforts, adequate medical care for themselves and their 
dependents from doctors engaged in group medical practice on a 
risk sharing prepayment basis; (3) to restrain doctors serving on 
the medical staff of GHA in the pursuit of their calling; (4) to 
restrain other doctors, not on the staff of GHA from practicing in 
the District of Columbia;* and (5) to restrain the operations of 
Washington hospitals. In addition, it was alleged that a “white list” 
approved by the Medical Society of the District of Columbia omitted 
the name of GHA. Disciplinary proceedings against doctors who 
were members of both organizations allegedly brought about the 
resignation of one doctor from GHA and the expulsion of a second 
from the Medical Society. Finally, it was claimed that access to 

1 Harris County, Texas. 

2“Every contract, combination in form of trust or otherwise, or conspiracy 
in restraint of trade or commerce in any territory of the United States or of 
the District of Columbia, . . ., is declared illegal. Every person who shall 
make any such contract or engage in such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished 
by fine not exceeding $5000, or by imprisonment not exceeding one year, or 


by both said punishments, in the discretion of the court.” 26 Stat. 209 (1890), 
15 U. S. C. §3 (1927). 

3 Group Health Ass’n was incorporated in 1937 and authorized to do business 
under and by virtue of the laws of Congress for the District of Columbia. It is 
a non-profit, codperative association of employees of certain departments in 
the executive branch of the United States government, who are employed in 
the District of Columbia. 

4 Doctors who were not on the staff of GHA but who were often called into 
consultation with staff doctors. 
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hospital facilities for members of GHA was obstructed. The de- 
fendants demurred to the indictment, chiefly on the ground that none 
of the alleged restraints has reference to a trade; that section 3 of 
the Sherman Act comprehends only those occupations carried on in 
the marts of trade activity and the medical profession and hospitals 
do not constitute “trade” under the meaning of the Act. 

On July 26, 1939, the District Court of the United States for the 
District of Columbia sustained the defendants’ demurrer.’ The 
court relied heavily on Justice Storys’ definition of “trade,”® as 
accepted in Atlantic Cleaners & Dyers Inc. v. United States,’ in 
which the “learned professions” were expressly excepted. The court 
said that trade means only “. . . an occupation or pursuit of a 
mercantile character,” and concluded that, “. . . Congress meant 
to deal effectively with the evils resulting from . . . conspiracies in 
restraint of trade—not all restraints upon every business pursuit, but 
only those affecting trade.”*® 

Upon refusal of the Supreme Court to hear the case on direct 
appeal,® the government appealed to the United States Court of 
Appeals for the District of Columbia. The Court of Appeals re- 
versed the lower court and remanded the case for trial.1° Unlike the 
District Court, the appellate tribunal went beyond the mere conven- 
tional definition of “trade” and decided that, “. . . the common 
law has not been confined, . . . to the field of commercial activity 
ordinarily defined as ‘trade,’ but embraces as well the field of the 
medical profession.”** On this premise, the court reached the in- 
evitable conclusion that restraints as allegedly practiced by the de- 
fendants were as much in restraint of trade as if practiced upon 
any other occupation, employment or business. To the defendants’ 
answer of justification that what they were doing amounted to no 
more than selection of members and reasonable disciplination the 
court said, “. . . in personal conduct and in professional skill the 
rules and canons, so established, have aided in raising the standards 
of medical practice to the advantage of the whole country. 


528 F. Supp. 752 (D. C. 1939). 

6 In the case of The Schooner Nymph, 18 Fed. Cas. 506, No. 10, 388 (C. C. 
Me. 1834) Justice Story, in holding that mackerel fishing was a trade within 
the meaning of the Coasting and Fishing Act of 1793 said, “. . . the word 
‘trade’ is often, and indeed generally, used in a broader sense, as equivalent to 
occupation, employment or business, whether manual or mercantile. Wherever 
any occupation, employment, or business is carried on for the purpose of profit, 
or gain, or a livelihood not in the liberal arts or in the learned professions, it is 
constantly called a trade.” (Italics added.) 

7286 U. S. 427, 52 Sup. Ct. 607, 76 L. ed. 1204 (1932). 

8 Supra note 5 at 755. 

8 Cert. den., 60 Sup. Ct. 131 (1939). 

10110 F. (2d) 703 (App. D. C. 1940). 

11 Jd. at 711. 
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Notwithstanding these important considerations, it cannot be ad- 
mitted that the medical profession may through its great medical 
societies . . .legally effectuate restraints as far-reaching as those 
now charged.” !? 

Appreciating the novelty of the controversy,’* the parties litigant 
and the courts both have been rather reluctant, in approaching the 
problem, to apply other than abstract and traditional concepts of 
anti-trust litigation. In the District Court, as was mentioned before, 
the court relied upon a definition of the word “trade” which expressly 
excluded the learned professions, even though it was only a dictum 
in the case from which it was taken. 

From the government came another definition used in the case of 
Jordan v. Tashiro,* which involved the construction of a treaty 
between the United States and Japan, permitting the Japanese to 
carry on “trade and commerce” upon the same terms as our citizens. 
Upon petition of Japanese subjects to incorporate the “Japanese 
Hospital of Los Angeles,” the court held that “trade and commerce” 
included the operation of a hospital as a business. The obvious dis- 
similarity in the factual situations of the latter case and the case at 
hand, and the use of a dictum definition by the court itself, illustrate 
most clearly that it is impossible to apply with any degree of success 
abstract formulae created by one set of facts to another and totally 
foreign problem. 

The Court of Appeals, in going beyond the definitive conclusions 
of the District Court, followed the many assertions by courts in 
anti-trust prosecutions for the past 50 years, that the words “restraint 
of trade,” as used in the Sherman Act, take their meaning from the 
common law.’® The government in its argument cited over one hun- 
dred English and American cases in which the “restraint of trade” 
has been applied to the validity or invalidity of “covenants not to 
compete” made by medical men, restricting their individual right to 


12 Jd. at 712. 


13 There are no case precedents under the Sherman Act upon this particular 
problem and from a practical viewpoint, the application of the problem to the 
medical profession could arise only in the District of Columbia where there 
is no necessity for the existence of interstate commerce. Section 3 of the Sher- 
man Act is warranted by the plenary power of Congress over the District. 
U. S. Constitution, Art. 1, §8, cl. 17. 

14 278 U. S. 123, 49 Sup. Ct. 47, 73 L. ed. 214 (1928). 


‘8 Perhaps the most accurate and comprehensive treatment of the common 
law and its relation to the Sherman Act is contained in Judge Taft’s opinion in 
United States v. Addyston Pipe & Steel Co., 85 Fed. 271 (C. C. A. 6th, 1898). 
See also, Jn re Greene, 52 Fed. 104 (C. C. S. D. Ohio W. D. 1892) ; Standard 
Oil Co. of New Jersey v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 
619 (1911); Trenton Potteries v. United States, 300 Fed. 550 (C. C. A. 2d, 
(192) reversed on other grounds in 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700 
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carry on their business.’* In the light of such an array of decision 
it would be illogical to deny that “restraint of trade” was used at 
common law in reference to the practice of medicine. The fallacy, 
however, lies in the failure to recognize that the term “restraint of 
trade” has a definite, technical meaning and limited application at 
common law. 

In Standard Oil v. United States" the court said, “It is certain 
that at a very remote period the words ‘contract in restraint of trade’ 
in England came to refer to some voluntary restraint put by contract 
by an individual on his right to carry on his trade or calling. Orig- 
inally all such contracts were considered to be illegal, because it was 
deemed they were injurious to the public as well as to the individuals 
who made them.” In the famous case of Mitchel v. Reynolds,'* the 
reasons for the condemnation of these voluntary restraints were 
stated more succintly as, “‘. . . the mischief which may arise to the 
party by the loss of his livelihood and the subsistence of his family ; 
to the public by depriving it of a useful member.” There seems to 
have been little consideration of the evils incident to restrictions upon 
competition as we know them today. In fact, at common law, the 
restrictions placed by an individual upon his activity were totally 
dissimilar and disassociated from monopolistic restrictions upon com- 
petition. The latter necessitated a grant of monopoly from the Crown 
and were long ago condemned in the Case of the Monopolics,® which 
was followed by legislative condemnation in 1624.?° 

The use of the technical contract in restraint of trade in cases 
involving doctors does not indicate any broad inclusion of the profes- 
sions in “trade” any more than to indicate that relief in such cases 
was not limited to any particular type of contract. Whether or not 
we agree with the conclusion reached by the Court of Appeals, that 
the medical profession is a “trade” and its activities come within the 
condemnation of the Act, this writer submits that in view of the 
ambiguity of “trade” and “restraint of trade” as these terms have 


come down to us, any attempt to create verbalistic “pigeonholes” in 


16 For example see: Gravely v. Barnard, L. R. 18 Eq. 518 (1874); Hoyt v. 
Holly, 39 Conn. 326 (1872); Mallon v. May, 11 M. & W. 653, 152 Eng. Rep. 
967 (1843) ; Gilman v. Dwight, 79 Mass. 356 (1859); Osius v. Hinchman, 150 
Mich. 603, 114 N. W. 402 (1908); Johnson v. McIntyre, 309 Pa. 191, 163 Atl. 
290 (1932); Threlkeld v. Steward, 24 Okla. 403, 103 Pac. 630 (1909); Cla- 
baugh v. Heibner, 236 S. W. 396 (Mo. App. 1922); Storer v. Brock, 351 Ill. 
643, 184 N. E. 868 (1933). 

17221 U. S. 1, 51, 31 Sup. Ct. 502, 55 L. ed. 619 (1910). 

18] P. Wms. 181, 190, 24 Eng. Rep. 347 (1711). The case involved the 
validity of a bond given by a baker, ancillary to the sale of his business, 
poy he covenanted not to compete in the trade of baking in the area for 

years. 

19 Darcy v. Allein, 11 Coke 84b, 77 Eng. Rep. 1260 (1602). 
2021 Jas. 1, c. 3. 
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which they may or may not be used, limits by a process of con- 
ceptualism, a statute which was purposely given broad and uncon- 
fined limits to meet these new problems as they arose. The policy 
behind the use of the terms should be the controlling element in 
determining their applicability. 

Anti-trust legislation, of which the Sherman Act was the basic 
declaration of policy in the Federal field, was directly occasioned by 
the results of investigation carried on by committees appointed by 
the United States House of Representatives, by the New York Senate 
and the Canadian House of Commons. Fundamentally, the move- 
ment was caused by the change from the pursuit of an individual 
trade to the rapid and cumulative growth of organized industry, the 
accompanying monopolistic combinations, widespread “price-fixing” 
and concerted effort directed towards concentration and control of 
the market. In the words of Mr. Chief Justice White," “. . . the 
main cause which led to the legislation was the thought that it was 
required by the economic condition of the times, that is, the vast 
accumulation of wealth in the hands of corporations and individuals, 
the enormous development of corporate organization, the facility for 
combination which such organization afforded, the fact that the 
facility was being used, and that combinations known as trusts were 
being multiplied, and the widespread impression that their power had 
been and would be exerted to oppress individuals and injure the 
public generally.” In the light of these conditions and considerations 
surrounding the passage of the Act it readily can be seen that it was 
not intended as a mere “codification” of the common law. Rather, 
it has been said, “. . . in view of the many new forms of contracts 
and combinations which were being evolved from existing economic 
conditions, it was deemed essential by an all-embracing enumeration 
to make sure that no form of contract or combination by which an 
undue restraint . . . was brought about could save such restraint 
from condemnation. The statute . . . evidenced the intent not to 
restrain the right to make and enforce contracts . . . but to pro- 
tect . . . commerce from being restrained by methods, whether old 
or new, which would constitute an interference that is an undue 
restraint.” ** 

In interpreting the Sherman Act, the policy of condemning the 
technical contract in restraint of trade should be compared with the 
protection of the public against the more modern “restraints on com- 
petition.” These restraints, sometimes in the form of “monopoly 
contracts,” are created by agreements of competitors to restrict or 





21 Supra note 17 at 50. 
22 Td. at 60. 
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eliminate competition. They most frequently adopt the form of a 
conspiracy between members of an industry or trade group to elimi- 
nate competition among themselves. This may be accomplished by 
fixing uniform prices which the members individually agree to 
charge.** The agreement may provide for the apportioning of terri- 
tory among the members,”* or the predetermination of which member 
of the industry shall submit the lowest bid to a prospective pur- 
chaser.*> In a fashion more analogous to the charges made in the 
case at bar, a conspiracy to eliminate competition may be directed 
toward the stifling of some competitor or competitive practice which 
is deemed inimical to the best interests of the conspirators. Com- 
binations have been formed by wholesalers to attack a manufacturer 
who sells directly to retailers and consumers ;** by retail dealers to 
stifle the competition of wholesalers selling directly to consumers,”* 
or wholesalers who have combined to eliminate other wholesalers.** 
Although the courts recognize the inherent right of an individual or 
an individual concern to refuse to deal with others for reasons of 
their own choice, they generally condemn combined efforts aimed at 
economic destruction of an individual or a group. “An act, harmless 
when done by one, may become a public wrong when done by many 
acting in concert, for it then takes on the form of a conspiracy, and 
may be prohibited or punished if the result be hurtful to the public 
or to the individual against whom the concerted action is directed.” *® 


The Sherman Act is a statute providing both civil remedies and 
criminal penalties for the protection of the public against these re- 
straints on competition.*° In the absence of any attendant scheme 
to gain market control, the “covenant not to compete” is not within 
the prohibitions of the type condemned by the Act, yet many courts 


23 United States v. Trenton Potteries, 273 U. S. 392, 47 Sup. Ct. 377, 71 
L. ed. 700 (1927). 


24 Supra note 7. 

25 Addyston +A > Steel Co. v. United States, 175 U. S. 211, 20 Sup. Ct. 
96, 44 L. ed. 136 (1899). 

26 Arkansas Wholesale Grocers’ Ass’n v. Federal Trade Commission, 18 F. 
(2d) 866 (C. C. A. 8th, 1927). 

*7 Grenada Lumber Co. v. State of Mississippi, 217 U. S. 433, 30 Sup. Ct. 
535, 54 L. ed. 826 (1910); Eastern States Retail Lumber Dealers’ Ass’n v. 
United States, 234 U. S. 600, 34 Sup. Ct. 951, 58 L. ed. 1490 (1913). 


28 Montague & Co. v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. ed. 608 
(1904). 


29 Grenada Lumber Co. v. State of Mississippi, supra note 27 at 440. 


30 In the words of Judge Taft in United States v. Addyston Pipe & Steel 
Co. 85 Fed. 271 (C. C. A. 6th 1899) at 279, “The effect of the Act of 1890 is to 
render such contracts unlawful in an affirmative or positive sense, and _Punishable 
as a misdemeanor, and to create a right of civil action for damages i in favor of 
both private persons and the public against ithe execution of such contracts 
and the maintenance of such trade restraints.” 
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have failed to make this distinction.*t In so doing, as in the principal 
case, they fail to meet the true problem by a resort to artificial analogy 
and definition. Realizing this confusion, some writers and courts 
have felt that the Sherman Act should not even apply to these con- 
tracts. “The anti-trust Act was passed for the purpose of protecting 
the public against unlawful restraints of trade and commerce, and 
not protect individuals from the consequences of their own acts or 
contracts. . . .”°? Before liability under the act can be ascertained, 
the nature of the activity which is allegedly restrained, the relation 
which it bears to trade and commerce and the existence or non- 
existence of competition must be determined. If competition in trade 
and commerce is found to exist, the court should do all in its power 
to maintain free competition and protect the public from the results 
of selfish organization. 

At common law, the term “monopoly” had a fixed and technical 
legal meaning, as we have seen. The practices embraced within its 
meaning were judicially and legislatively condemned at an early 
date.** Today, “monopoly” or “monopolizing” is used by us to 
identify practices of market control which are generally similar to 
those of common law, yet changed to meet the needs of our own 
particular industrial structure. Just as our use and understanding 
of these terms have undergone a series of changes under expanding 
economic conditions, so has our early conception and attitude towards 
the medical profession undergone a transitional growth. We have 
always thought of medicine as not only a time honored profession, 
but also as an art. Today, with great social, economic and tech- 
nological changes in the world at large, the “. . . practice of medi- 
cine is now not only an art but also a social institution . . . and is 
responsive to the changing environment in which it must function.” *4 
The practice of medicine has undergone many changes from the 
“country doctor” and intimate personal practice. In those days the 
code of the profession dictated that the patient should seek out the 
Contracts in Restraint of Trade (1899) 33 Amer. L. Rev. 63; (1925) 25 CoL. 
L. Rev. 647; Skrainka v. Scharringhausen, 8 Mo. App. 522, 527 (1880); San 
Diego Water Co. v. San Diego Flume Co. 108 Cal. 549, 41 Pac. 495 (1895) ; 
Kellogg v. Larkin, 3 Pinney 123, 142 (Wis. 1851). In the three cases cited, 
the courts confusedly applied doctrines of time and space limitations, applicable 


only to contracts in restraint of trade, to validate monopolistic restraints upon 
competition. 

32 Morawetz, Victor, Should the Anti-Trust Act Be Amended? (1909) 22 
Harv. L. Rev. 492, 498; Morawetz, Victor, The Supreme Court and the Anti- 
Trust Act (1910) 10 Cor. L. Rev. 687, 694; (1914) 63 U. or Pa. L. Rev. 
315; see also United States v. Trans-Missouri Freight Association, 166 U. S. 
290, 329, 17 Sup. Ct. 597, 41 L. ed. 1039 (1897). 

33 Supra notes 19 and 20. 

34 Falk, I. S., An Introduction to National Problems in Medical Care (1939) 
6 Law & Contemp. Pros. 497. 
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physician. Today, with the complexities of industrial organization, 
vast concentrations of population with wide variations in income 
levels, years of depression and the multitude of problems attendant 
thereto, society demands that the needs of the patient be met. “Social 
and economic health measures are directed primarily to the effective 
organization of health facilities and to the adequate provision of 
health services. They are only secondarily concerned with the tech- 
nology of medicine. The content of medicine is the physician’s 
domain. But the circumstances under which he practices and his 
economic relation to society or to the individual patient are problems 
in the public domain in which the physician is only one among many 
who are vitally interested.”** With the growth of medical science, 
specialization has become necessary and the number and variety of 
physicians have grown tremendously. Great hospitals and medical 
centers have been created, maintaining and providing facilities, serv- 
ices and equipment, the use of which is “sold” on a large scale and 
for full compensation. “Formerly an inventory of medical facilities 
dealt with medical practitioners, hospitals, clinics and patients; now 
such an inventory must include the medical social work professions, 
and it is a commonplace to speak of ‘producers,’ ‘consumers,’ and 
the problems of distribution peculiar to the health services.” ** 
GHA and other organizational activity in the field of medical care 
is an outgrowth of the problem created by the inability of many, 
under the old order of competitive practice, to purchase the medical 
care they need. The movement is not a new one but is the outgrowth 
of continued advocacy of such efforts at amelioration of the problem 
as social insurance and other public health measures. It is true that 
organizations such as GHA pursue many business-like practices in 
the pursuit of their activities. Physicians are hired under contract, 
the services of the organization are sold to other corporations*’ and 
hospital services are purchased on a large scale, if they are not re- 
strained by such practices as are advocated in the principal case. 
But to condemn these practices without more, is a failure to realize 
that now, more than ever, economic problems play a great part in the 
practice of medicine.** Some believe that it is the failure of the 


35 Jd. at 500. 

36 Jd. at 498. 
— made such a contract with the Home Owners’ Loan Corporation in 

38“Where in the 1880’s the doctor received almost 100 per cent of the ex- 
penditures for medical care, he now receives approximately 40 per cent and 
this is divided between the general practitioner and a corps of specialists. But 
the doctors are not receiving less; the patients are paying more. When today’s 
patient makes his first visit in any illness to the office of the doctor, he can 
have no idea what the ultimate cost to him will be. He knows that the visit 
will cost $2, $3 or $5. But he cannot foretell whether the doctor will call for 
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medical profession itself to meet these problems as they arose, that 
has brought about the emphasis upon new and independent methods 
of caring for the health of the public. Of course it is recognized that 
extensive advertising, solicitation and price wars of ordinary mercan- 
tile activities are conspicuously absent in the medical profession. 
Medical services have not become so unified as to be capable of sale 
at a uniform price as any other commodity governed by the laws of 
supply and demand. “There are ideals and humane considerations 
and elements of social prestige to be taken into account; and many 
attributes of a professional service are to be distinguished from the 
characteristics of a trade relation.” *® 

Basic changes, however, have taken place in the practice of medi- 
cine, and there are certain consequences which might well be attend- 
ant thereto. If there is an element of competition between the ac- 
tivity of GHA and that of the defendants and if the Sherman Act 
is predicated upon the protection of competition from selfish and 
unfair restriction, should not the defendants be subject to the ordi- 
nary “rules of the game?” American courts have been rather re- 
luctant to question the legality and effect of by-laws of non-profit 
organizations, such as those of the American Medical Association 
with which we are now concerned.*® But if their enforcement results 
in an unreasonable restraint upon competition, the judiciary should be 
prompt in overcoming its reluctance. It is rather difficult to reach 
any conclusion other than that restraint of trade was both the intent 
and the result of the primary boycott by members of the defendant 
society** and the secondary boycott of GHA doctors, by Washing- 


laboratory tests, X-rays or special diagnostic work. He does not know whether 
the physician will recommend hospitalization and surgery. For each of these 
he must pay. The bill for medical care, composed of items for many different 
kinds of services, may total hundreds of dollars. . . . It is the cost problem 
that most of our current experimentation is designed to meet.” Brown, Martin 
W., American Experimentation in Meeting Medical Needs by Voluntary Action 
(1939) 6 Law & Contempt. Pros. 507 
89 Supra note 34 at 501. 


40 See: Bryant v. The District of Columbia Dental Society, 26 App. D. C. 
461 (1906); U. S. ex rel. De Yturbide v. Metropolitan Club, 11 App. D. C. 
180 aT i United States v. Fur Dressers’ & Fur 7“, Ass’n, 5 F. (2d) 
yd (D. C. S. D. N. Y. 1925); Harris v. Thomas, 217 S. 1068 (Tex. Civ. 

1920) > Weyrens v. Scotts Bluff County Med. Soc., Wi33 Neb. 854, 277 
N WW. 378 (1938) ; cf., Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 
50, 43 L. ed. 300 (1898 ). For more comprehensive treatment, see Chaffee, 
Zechariah Jr., The Internal Affairs of Associations Not for Profit (1930) 43 
Harv. L. Rev. 993. 

41 In the use of the primary boycott, the courts differentiate between a mere 
refusal to deal based upon a legitimate business policy; Great Atlantic & 
Pacific Tea Co. v. Cream of Wheat Co., 227 Fed. 46 (C. C. A. 2d, 1915); 
and a refusal to deal predicated upon a purpose to drive out competition. The 
latter type of action consistently comes within the condemnation of the courts. 
For example see: Eastman Kodak Co. of New York v. Southern Photo Ma- 
terials Co., 273 U. S. 359, 47 Sup. Ct. 400, 71 L. ed. 684 (1929). As pointed 





—- TS = 


EDITORIAL NOTES 1043 


ton hospitals, as instigated by the defendant society.** In the words 
of Chief Justice Groner,** “. . . the charge made here . . . is that 
the societies sought to restrain an association of persons of modest 
means from receiving medical services at lower cost and to coerce 
doctors and hospitals to this end.” If upon trial, the charges are 
substantiated against the defendants, any attempt to evade liability 
by resort to an artificial immunity based upon upholding the “code 
of ethics and the honor of the profession,” should be viewed with 
disapproval. “Congress undoubtedly legislated on the common law 
principle that every person has individually, and that the public has 
collectively, a right to require the course of all legitimate occupations 
in the District of Columbia to be free from unreasonable obstruc- 
tions; and likewise in recognition of the fact that all trades, busi- 
nesses and professions, . . . are desirable in the public good and 
any undue restraint upon them is wrong and is immediate and un- 
reasonable and, therefore, within the purview of the Sherman Act. 

.”4* Tf the defendants “. . . interfere with the freedom of 


out in Wm. Filene’s Sons Co. v. Fashion Originators’ Guild of America, 90 F. 
(2d) 556, 559 (C. C. A. Ist, 1937), “The fundamental test, . . ., is a detri- 
ment to the public.” 

42 The secondary boycott, involves not only the concentrated efforts of an 
individual or combination directed towards the economic destruction of another, 
but also includes the coercion of third persons into refusing to deal with the 
victim, by threats or actual use of force against them. An extraneous relation- 
ship may be used to force acquiescence to the action or policy proposed. See, 
London Guarantee & Accident Co. Ltd. v. Horn, 206 Ill. 493, 69 N. E. 526 
(1903) ; Graham y. St. Charles Street Ry. Co., 47 La. Ann. 1656, 18 So. 707 
(1895) (Employer-employee); Celli & Del Papa v. Galveston Brewing Co. 
227 S. W. 941 (Comm. of App. Tex. 1921) (Landlord-tenant). For outstand- 
ing instances of secondary boycotts by a combination, see, Eastern States Re- 
tail Lumber Dealers’ Ass’n v. United States, supra note 27; The Sugar 
Institute Inc. v. United States, 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 925 
(1936) ; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908) ; 
235 U. S. 522, 35 Sup. Ct. 170, 59 L. ed. 341 (1915); Duplex Co. v. Deering, 
254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 

43 Supra note 10 at 713. 

44 7d. at 713. At common law and under the Sherman Act, the problem as 
to whether there might not be definite bases of justification for boycotting by 
a combination, has troubled the courts in many instances. In England, with 
more tolerance toward the combination, competition has been held to be a 
justification in Mogul Steamship Co. v. McGregor Gow & Co. [1892] A. C. 25, 
and in Ware & De Freville, Ltd., v. Motor Trade Ass’n, [1921] 3 K. B. 40, 
the English court upheld an association of manufacturers combined for the 
purpose of refusing to deal with retailers who failed to maintain resale prices, 
on the ground that it was a “reasonable” combination, using legal and justi- 
fiable means to secure their own interests. But in the United States, there has 
been a failure to realize that realistically, an individual’s power might outstrip 
that of a combination, and any activity by a combination has been condemned 
as illegal per se. In recent years, although the decisions have not shown it, the 
“germs” of a justification theory have been creeping in, predicated upon the 
permitting of such activity when the objects, purposes, and means are employed 
in pursuit of a legitimate interest and in due regard of the rights of third 
parties. The most recent pronouncement is found in Millinery Creator’s Guild 
v. Federal Trade Commission, 109 F. (2d) 175, 176 (C. C. A. 2d, 1940) where 
the court said, “. . . So long as the particular agreement is not intended to 
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medical men in the pursuit of their calling, . . . they are, . . . in- 
jurious to the interests of the community at large, [and although] 
it may well be that the opinion . . . will . . . destroy the cogency 
of the defendants’ scheme of boycott; . . . it leaves them with the 
safer and more kindly weapons of legitimate persuasion and argu- 
ment.” *° 
Before concluding, however, that the broad and unconfined limits 
of the Sherman Act should be held applicable to these business-like 
phases of the medical profession, it might be well to consider the 
possible effects such a decision might have upon the entire profes- 
sional world. Would a decision, condemning the defendants’ ac- 
tivities as a “. . . conspiracy in restraint of trade . ” create a 
wedge, which the judiciary might use in future decisions to under- 
mine, break down and apply trade and commercial restrictions to 
wholly professional phases of medical activity? It has been shown 
that peculiarly individual characteristics of the profession exist. The 
application of the Sherman Act to the strictly professional phases of 
medical practice must be avoided in both the interest of the public 
and members of the profession. The possible danger in the judicial 
interpretation of the broad policy of the Sherman Act and its applica- 
tion to the case at hand, might be that it would be “. . . impossible 
to put an end to the obvious injustice involved . . ., without opening 
the door to other evils, greater than that sought to be remedied. 
.”4 Tn order to avoid these possibilities and furnish complete 
protection for all concerned, it may be necessary by legislative dec- 
laration, to formulate public policy by way of making a clear distinc- 


and does not have the necessary effect of eliminating beneficial competition, a 
boycott designed to prevent the commission of an illegal act may be unob- 


jectionable. [Citing cases.] . In certain cases group action may permissably 
have broader objectives, . . , provided again that there is no perceptible effect 
on legitimate methods of competition - - - But. . . a Boycott . . . aimed at 


abolishing socially useful types of combinations will not be tolerated.” See also 
Sugar Institute v. United States, supra note 42 at 597, 598; Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 373, 374, 53 Sup. Ct. 471, 77 L. ed. 
825 (1933). 

45 Pratt v. British Medical Ass’n, [1919] 1 K. B. 244, 274, 275. This case, a 
tort action for damages, was based upon injuries to the plaintiffs’ practice of 
medicine and was successfully maintained. The activity upon which the lia- 
bility was based was very similar to that of which the American Medical Ass’n 
is accused at the present time. The plaintiffs had joined the Coventry Provi- 
dent Dispensary, which had fallen under the ban of the medical society because 
the latter was opposed to contract practice. They were then expelled from the 
defendant society and other members were forbidden to consult with them on 
pain of expulsion. A “black list” was also published in the British Medical 
Journal. The Court used “trade” in reference to the medical profession, and 
the “model rules,” by means of which the boycott against the plaintiffs was 
effectuated were held to be in restraint of trade. 

46 Dissenting opinion of Mr. Justice Brandeis in International News Service 
v. Associated Press, 248 U. S. 214, 264, 39 Sup. Ct. 68, 63 L. ed. 211 (1918). 
See also, Cheney Bros. v. Doris Silk Corp. 35 F. (2d) 279 (C. C. A. 2d, 1929). 
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tion between the economic and professional phases of the professions 
for the guidance of the judiciary in future litigation.** But it is 
difficult to believe that such is necessary; that the courts are unaware, 
or will fail to respect this distinction when they are called upon to 
do so. 

“Medicine and the society which it serves must preserve a careful 
balance between professional controls in the provision of medical 
care and economic interests in the method of paying for it. Neither 
the one nor the other may be permitted to dominate.”** Activities 
such as those charged in the case at hand should just as readily be 
condemned, but a properly guided program of self-regulation, and 
perhaps a closer cooperation with the government and its increasing 
concern with the problems of public health, could be encouraged by 
the profession itself. In this way the danger of irreparable harm to 
both the profession and the public might be minimized by the pro- 
fession’s own sense of self-restraint. Above all, the medical profes- 
sion will best serve itself by realizing that it must progress with the 
economics of a highly geared society and not only must they “ 
take account of the technology of medicine and the change it is likely 
to undergo. They must also take account of the social needs and the 
economic capacities of the people to whom this technology is intended 
to serve.” * O. HERBERT RoseErTs, JR. 


Mutti-StaTE TAXATION OF TRUSTS 


With the scuttling of the doctrine of unconstitutionality of multiple 
state taxation of intangibles,’ the Supreme Court has opened a lucra- 


47 Legislative determination of the facts would be a prerequisite to the declara- 
tion of policy on the basis of such a distinction. The dissenting opinion of Mr. 
Justice Brandeis in International News Service vy. Associated Press, supra 
note 46 affords an analogy to the approach to the problem presented in the 
instant case. The majority of the court had decided that the gathering of 
news by the plaintiffs gave them a quasi-property interest therein, which was 
protectable against unfair appropriation by the defendants. Realizing that 
“news” had never theretofore been given the attributes of property in a legal 
sense, nor had its acquisition, uses or purposes ever received judicial protection 
before, Justice Brandeis concluded that, “Courts are ill-equipped to make the 
investigations which should precede a determination of the limitations which 
should be set upon any property right in news or of the circumstances under 
which news gathered by a private agency should be deemed affected with a 
public interest. Courts would be powerless to prescribe or to introduce the 
machinery required for enforcement of such regulations. Considerations such 
as these should lead us to decline to establish a new rule of law in the effort 
to redress a newly disclosed wrong, although the propriety of some remedy 
appears to be clear.” 


48 Supra note 34 at 501. 
49 Td. at 498. 
1See Traynor, State Taxation and the Supreme Court (1939) 28 Cat. L. 
Rev. 1; Tweed and Sargent, Death and Taxes Are Certain—But What of 
4 
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tive field for discussion by taxation lawyers, students and teachers. 
The principle that intangible property, like tangible, could be assigned 
a single situs for taxation and further taxation by other states vio- 
lated the Fourteenth Amendment, enjoyed a brief but comparatively 
brilliant existence. Prior to 1930, multi-state taxation of intangibles 
was little questioned as long as each taxing unit had a relationship 
with the chose which would justify a tax. Farmers’ Loan and Trust 
v. Minnesota, and Baldwin v. Missouri,? both decided in 1930, how- 
ever, were the harbingers which brought in a new “era” and as some 
thought completed the picture begun by Union Refrigerator Transit 
Co. v. Kentucky,* by adding intangibles to the charmed circle of 
tangibles, so that both enjoyed a freedom from pyramided taxation. 

Eight years later the case of Schuylkill Trust Co. v. Pennsylvania,° 
sanctioned a tax on shares of stock at both the domicile of the cor- 
poration and at the domicile of the stockholder. This decision was 
viewed at first as an exception to the general rule, but in fact, the 
case marked the start of a trend in the direction toward a termina- 
tion of the doctrine of protection of intangibles by the due process 
clause. The finish was sealed by Curry v. McCanless, and Graves v. 
Elliott... Regardless of the conclusiveness of these last two de- 
cisions, it would be pre-mature to assume that the way has been 
cleared for a free untrammeled taxing orgy on intangibles by the 
states. Even prior to 1930, limits were found beyond which taxa- 
tion was a denial of due process of law,’ not because double taxation 
of a single chose was invalid, but because taxation in a particular 
instance was arbitrary and oppressive. Furthermore, the Supreme 
Court, while dropping the doctrine, failed to overrule these “era” 


Domicile (1939) 53 Harv. L. Rev. 68. The Circuit Court of Appeals for 
the first circuit recognized the fact that the Supreme Court had abandoned 
the doctrine, but felt that tangibles still were protected, infra note 47. 

2 Blackstone v. Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. ed. 439 (1903) ; 
Hawley v. Madden, 232 U. S. 1, 34 Sup. Ct. 201, 58 L. ed. 477 (1914); 
Fidelity and Columbia Trust v. Louisville, 245 U. S. 54, 38 Sup. Ct. 40, 62 
L. ed. 145 (1917); Bullen v. Wisconsin, 240 U. S. 625, 36 Sup. Ct. 473, 
60 L. ed. 830 (1916). Coorey, Taxation (1924) § 143, “Outside of decisions 
relating to notice and hearing and the like, the particulars in which tax 
statutes might violate the due process clause are very limited.” 

8 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930); 281 U. S. 586, 50 Sup. 
Ct. 436, 74 L. ed. 1056 (1930). 

4199 U. S. 194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905). 

5 302 U. S. 506, 58 Sup. Ct. 295, 82 L. ed. 392 (1938). 

6 307 U. S. 357, 59 Sup. Ct. 900, 83 L. ed. 1339 (1939); 307 U. S. 383, 
59 Sup. Ct. 913, 83 L. ed. 1356 (1939). 

7 Property located temporarily within a jurisdiction cannot be taxed. Buck 
v. Beach, 206 U. S. 392, 27 Sup. Ct. 712, 51 L. ed. 1106 (1907). A state 
where a large share of the property of a corporation is situated but where the 
corporation has been incorporated elsewhere, may not, on a proportional basis, 
tax the shares of stock of such corporation by an inheritance tax. Rhode 
Island Hospital Trust Co. v. Doughton, 270 U. S. 69, 46 Sup. Ct. 256, 70 L. 
ed. 475 (1926). This decision has been criticized because it is based on the 
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cases,® even though the main support for them was removed. The 
problem, then, is to reconsider the precedents existing prior to 1930 
along with the now weakened “era” decisions so as to find the 
present law on the subject. The trust as a potential multi-party in- 
strument with an inherent capacity to ignore state lines, gave rise 
to many of the leading cases on the subject. It was, therefore, 
thought expedient to approach the problem by a consideration of the 
now permissible limits of multiple taxation of the trust device. 


Inheritance Taxes 


At the outset, it is necessary to differentiate between the right 
of a state to tax at all and the type of property which may be in- 
cluded in the net estate. Even under a broadened concept of right 
to tax, tangible personality including money whether in the form of 
coin or bank notes,® and realty are taxable only by the state where 
located and in that state only can they be included in the computation 
of an estate or succession tax. This is true regardless of the domicile 
of the settlor, trustee or beneficiary.'° This principle was cited by the 
court in Curry v. McCanless and the reason for a different mode of 
treatment was given." 

Curry v. McCanless, and Graves v. Elliott,’* presented the prob- 
lem of multi-state death taxation of intangibles in a clear cut un- 
avoidable manner. In the first case, the settlor transferred stocks 
and bonds to an Alabama trustee under an indenture which reserved 
the income to the settlor for life, then it was to go to her husband and 
children. She reserved the power to dispose of the trust corpus 
by will, this she did, but while domiciled in Tennessee. By will she 
created a trust of the same stocks and bonds with the same trustee 
and with practically identical beneficial interests. In holding that 
both states could exact a death tax, the Supreme Court said: 


In effecting her purposes, the testatrix brought some of the 
legal interests which she created within the control of one state 
by selecting a trustee there and others within the control of the 


entity theory of a corporation, but the holding does merit support from a 
practical standpoint. 

® Curry v. McCanless, 59 Sup. Ct. 900, 903 (U. S. 1939). “The doctrine of 
recent origin, that the Fourteenth Amendment precludes the taxation of any 
interest in the same intangible in more than one state has received support to 
the limited extent that it was applied in. . . . Still more recently this court 
has declined to give it completely logical application.” 

9 Blodgtet v. Silberman, 277 U. S. 1, 48 Sup. Ct. 410, 72 L. ed. 749 (1928). 

10 Frick v. Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 
(1925); Union Refrigerator Transit Co. v. Kentucky, supra note 4; Dela- 
ware, Lackawanna & Western R. v. Pennsylvania, 198 U. S. 341, 25 Sup. Ct. 
669, 49 L. ed. 1077 (1905). 


1159 Sup. Ct. 900, 904 (U. S. 1939). 
12 Supra note 6. 
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other state by making her domicile there. She necessarily in- 
voked the aid of the law of both states, and her legatees, before 
they can secure and enjoy the benefits of succession must in- 
voke the law of both.'* 


This paragraph seems to contain the present enunciation by the 
Supreme Court of the test of right to tax. It is the benefit-protection- 
and-control theory much in vogue before the 1930 decisions dis- 
carded it.’* 

The companion case, Graves v. Elliott,’® involved a trust of bonds 
created in a Colorado trustee for the benefit of the settlor’s children. 
The power to change the beneficiary or revoke the trust was re- 
served to the settlor. She died a resident of New York without 
exercising any of the powers. Both Colorado and New York were 
allowed a death tax on the corpus of the trust. The Supreme Court 
did not by this case indirectly extend the bounds of permissible 
intrastate death taxes. Regardless of the fact that this was a trust 
created far in advance of death, if the two decedents had died 
domiciled in the state of their respective trustee, that state could 
have, under settled principles, exacted a death tax on the trust.”® 

The court in both cases had an excellent opportunity to extend 
the business situs doctrine*’ to a trust located in a state apart from 
the settlor and then to limit taxation to the situs. This was the theory 
advanced by the dissent.** In effect the court recognized a situs of 
the trust intangibles apart from the domicile of the settlor, but 
refused to allow this fact to preclude taxation by the domiciliary 
state. While the two opinions were a strong declaration against a 
further extension of the doctrine of the cases holding unconstitu- 
tional multi-state taxation, these cases were not directly overruled. 
Briefly they had established in inheritance taxation the following 
principles, which of course apply equally well to property transferred 
in trust as to ordinary bequests: 


1. The state of the obligor of bonds or other choses in action 
is without right where the obligee is domiciled in another state.*® 


2. The state of the situs of the physical evidence of a debt 
has no right to tax if the obligee and obligor reside elsewhere.*° 


1359 Sup. Ct. 900, 907 (U. S. 1939). 
14 Infra note 41. 

15 Supra note 6. 

16 Infra note 26. 

17 For a discussion of the business situs doctrine, see note (1939) 8 Gero. 
Wash. L. Rev. 240. 

1859 Sup. Ct. 900, 913 (U. S. 1939). 

19 Farmers Loan and Trust v. Minnesota, supra note 3; Beidler v. South 
Carolina Tax Commission, 282 U. S. 1, 51 Sup. Ct. 54, 75 L. ed. 131 (1930) ; 
Baldwin v. Missouri, supra note 3. 

20 Baldwin v. Missouri, supra note 3. 
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3. The state of the domicile of a corporation cannot tax stock 
owned by a non-resident.”* 


All three have a general doubt cast on them by the Curry v. McCan- 
less and Graves v. Elliott decisions as a result of the test advanced 
for determining right to tax, but number three is probably in the 
most precarious position after the Schuylkill Trust Co. v. Pennsyl- 
vania case,”* which allowed a property tax at both the domicile of 
the owner of stock and at the domicile of the corporation. Unless 
a distinction can be drawn, for purposes of jurisdiction to tax, be- 
tween an inheritance tax and a property tax, this priciple would be 
hard to sustain today.** Numbers one and two were established by 
directly overruling precedents which existed prior to 1930,** but 
the precedents themselves invoked much contemporary discussion 
and debate.*®° The reluctance of the Supreme Court to overrule the 
decisions underlying these principles can be explained either on the 
ground that the court is not ready to go that far or it was not 
necessary for the decision of the case. Although the latter seems 
the more probable; still it is possible at the present time to sustain 
these principles, even though multi-state taxation is permissible, 
on the ground that the relationship between the state and the inter- 
ests taxed is so attenuated that to tax would be arbitrary and 
| capricious and a denial of due process of law. 
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t | From the foregoing it is possible to draw a line of demarcation 
between the claim of a state based on a relationship with the property 

4 transferred in trust and the claim of a state based on a relationship 
with the trustee or settlor. The three principles just mentioned 
illustrate the former, and Curry v. McCanless and Graves v. Elliott 
illustrate the latter. Neither excludes the other, so in addition to 

the questions common to all trusts as to whether the state of the 


21 First National Bank of Boston v. Maine, 284 U. S. 312, 52 Sup. Ct. 174, 
76 L. ed. 313 (1932). 


-s 22 Supra note 5. 

23 From the earlier cases it is possible to note some distinctions which oc- 
ot curred. Although the state of the debtor’s domicile could not levy a property 
20 tax on the debt, State Tax on Foreign Held Bonds, infra note 24, the domi- 
ciliary state could exact a death tax, Blackstone v. Miller, supra note 2. 
Physical presence of negotiable notes does not warrant a property tax on the 
debt, Buck v. Beach, supra note 7, but it could enable a state to levy a death 
tax, Wheeler v. Sohmer, infra note 24. A property tax on U. S. bonds can 
not be collected, Weston v. Charleston, 2 Pet. 449, 7 L. ed. 481 (U. S. 1829), 
but a succession tax on the transfer is permissible, Plummer v. Coler, 178 U. S. 
:0. 115, 20 Sup. Ct. 829, 44 L. ed. 998 (1900). 

24 Blackstone v. Miller, supra note 2. But see State Tax on Foreign Held 

Bonds, 15 Wall. 300, 21 L. ed. 179 (U. S. 1872). Wheeler v. Sohmer, 233 
ith U. S. 434, 34 Sup. Ct. 607, 58 L. ed. 1030 (1914). 
; 25 Even before 1930 the principles for which these cases stand were both 
criticized and upheld. See, Carpenter, Jurisdiction Over Debts (1918) 31 Harv. 
L. Rev. 905; Beale, Jurisdiction to Tax (1919) 32 Harv. L. Rev. 587. 
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obligee or obligor or physical presence of the evidence of the chose 
in action should have a right to tax, where an inter vivos trust is 
involved, an auxiliary problem arises out of the possible dual con- 
trol by the settlor and the trustee. The inter vivos trust, as well as 
the trust created by will, is subject under several broad theories to 
inheritance taxation at the death of the settlor. It is enough if the 
settlor retains the income for life or reserves powers over the 
corpus or just fails to make the transfer in trust well in advance of 
death.2° Curry v. McCanless and Graves v. Elliott, substantiate 
these theories of death taxation of inter vivos trusts and throw the 
field wide open. The resulting permutations and combinations are 
many. An avoidance of the risk of unnecessary duplicative taxation, 
now calls for a sharp centralization of all the elements of the trust 
within one state. 
Income Taxation 


Where all the elements of a trust*’ lie within one taxing unit, 
and the settlor’s relationship to the trust and income has been effec- 


26 [nheritance taxatin of trusts has never been confined to transfers of 
property in trust by the will of a settlor. Instead, the trend has been to reach 
back at the death of a settlor and tax a large number of inter vivos transfers 
in trust. The Federal statute and nearly all the state statutes, have a pro- 
vision for the taxing of trusts, “made in contemplation of death,” and transfers 
inter vivos, “which are intended to take effect in possession or enjoyment at 
death.” See II Bocert, Trusts (1935) §§ 280, 281. Under these two general 
statutory provisions, the following principles have been established and in most 
instances have received the sanction of the Supreme Court as not being in 
violation of the due process clause: (1) The words “in contemplation of 
death” have in general received a broader interpretation than just gifts causa 
mortis and include transfers where the motivating thought or expectation is 
death. Burnet v. Wells, 283 U. S. 102, 51 Sup. Ct. 446, 75 L. ed. 867 (1931) 
(this case involves the Federal tax, but it considered the various interpretations 
placed on these words by the state courts). 

(2) The words “intended to take effect in possession or enjoyment at death; 
include the following : 

(a) Where the settlor reserves the income to himself for life. Guaranty 
Trust Co. v. Blodgett, 287 U. S. 509, 53 Sup. Ct. 244, 77 L. ed. 463 (1933). 
The theory being that at death we have a shift of the equitable interest from 
the settlor to the subsequent taking cestuis even though the title passed in the 
prior inter vivos transfer. See, Rottschaefer, Taxation of Transfers Intended 
> 4 Effect in Possession or Enjoyment at Death (1930) 14 Minn. L. 

EV. : 

(b) Where the settlor reserves either the power to revoke or alter the trust 
or to change the beneficiaries. Saltonstall v. Saltonstall, 276 U. S. 260, 48 
Sup. Ct. 225, 72 L. ed. 565 (1928). The theory being that as long as the 
beneficiary’s interests are incomplete until death severs the settlor’s reserved 
powers, the transfer itself is incomplete. Fulham’s Estate, 96 Vt. 308, 119 
Atl. 443 (1923); Matter of Bostwick, 160 N. Y. 489, 55 N. E. 208 (1899); 
State v. Brooks, 181 Minn. 262, 232 N. W. 331 (1930). Contra: In re Miller’s 
Estate, 204 App. Div. 418, 198 N. Y. Supp. 202 (1923). In some states a further 
statutory provision is found on this. II Bocert, Trusts (1935) § 281. For 
the Federal taxation under this group see, Helvering v. City Bank Farmer 
Trust Co., 296 U. S. 85, 56 Sup. Ct. 70, 80 L. ed. 62 (1935). Stimson, When 
ong Trusts Are Subject to An Inheritance Tax (1927) 25 Micn. L. 

EV. . 

27 Reference is made here to property, trustee, beneficiary and settlor. 
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tually severed by the indenture,?* the problem as to whether the 
trustee or the beneficiary should be charged with the income is 
merely one of administrative expediency. The Federal income tax 
is levied on the trustee for all undistributed income of the trust. 
The currently distributed income is taxable to the beneficiary.*® 
Where, however, two or more states are seeking to tax the same 
income, a change of emphasis is found and the problem before the 
courts is not so much whose income it is, but what taxing units by 
virtue of their relationship with the particular trust and the income 
are entitled to exact an income tax. 

Of the forms of taxation which involve interstate conflicts, the 
income tax suffered the least curtailment by the decisions decided 
between 1930 and 1938. Attempts were made, and were perhaps 
at the time justified, to extend the income tax decisions decided 
during this period beyond their actual holdings and to distinguish 
apparently conflicting decisions so as to work out a logical anti- 
multiple state income tax pattern.*° No case was actually decided 
which could be cited as holding such taxation unconstitutional. So 
with the apparent abandonment of the basic doctrine,*! there is left 
less debris here than in the other forms of taxation. 

The case of Maguire v. Trefry,** it would seem now emerges as 
a leading case. The decision was one of the holdings at which 
attempts at explaining away were made.** The right of the bene- 


28In order for the settlor to be free from an income tax, the income must 
not accrue to his benefit, and the trust must be irrevocable. Where the settlor 
has reserved power to revoke, the income is taxable to him. O’Donnell v. 
Commissioner, 64 F. (2d) 634 (C. C. A. 9th, 1933); Corliss v. Bowers, 281 
U. S. 276, 50 Sup. Ct. 253, 74 L. ed. 854 (1930). If the actual benefit from 
the income is received by the settlor, it is held that the settlor is the owner 
in substance of the income. Douglas v. Willcuts, 296 U. S. 1, 56 Sup. Ct. 59, 
80 L. ed. 3 (1935); Burnet v. Wells, 289 U. S. 670, 53 Sup. Ct. 761, 77 L. ed. 
1439 (1933). See, Paul, Five Years With Douglas v. Willcuts (1939) 53 
Harv. L. Rev. 1; Fitzgerald, The Taxable Status of Term Trusts (1939) 
17 Tax Mac. 699. 

29 48 Stat. 680, 727 (1934), 26 U. S. C. §§ 161, 162, 163 (1934). The state 
statutes have shown a tendency to copy the general framework and principles 
of the Federal law so far as they are applicable to the local situation and to the 
pied = sa00. tax which is being imposed. II Bocert, Trusts AND TRUSTEES 

) 

8° Harding, State Jurisdiction to Tax Dividends (1937) 25 Catir. L. Rev. 
139, 167. This article was an attempt to show the in rem nature of an income 
tax so as to preclude taxation outside of the state of the source of the income. 
See also, Brown, The Nature of the Income Tax (1933) 17 Minn. L. Rev. 127. 

31 Supra note 1. 

32253 U. S. 12, 40 Sup. Ct. 417, 64 L. ed. 739 (1920). The state court 
decision in this case advanced the benefit and protection theory of taxation, 
230 Mass. 503, 120 N. E. 162 (1918). The Supreme Court adopted the 
reasoning. Ross v. McCabe, 166 Tenn. 314, 61 S. W. (2d) 479 (1933); 
Cf., Hill v. Carter, 47 F. (2d) 869 (C. C. A. 9th, 1931); Middlekauff v. 
Galloway, 151 Ore. 671, 52 P. (2d) 197 (1935). 

33 Nossaman, State Taxation of Income (1936) 24 Cauir. L. Rev. 524, 537. 
Brown, supra note 30. 
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ficiary’s domiciliary state to levy an income tax was sustained even 
though the trust property and trustee were located in another state. 
The type of property held in trust was intangible personalty, but 
after New York ex rel. Cohn v. Graves,** this factor would appear 
to be immaterial.*® The question as to the situs of the beneficiary’s 
interests in the property is likewise insignificant. The fact that the 
domiciliary received the income while in the state is enough to 
justify the tax. 

Of perhaps even greater importance from the standpoint of the 
problem under discussion is the case of Guaranty Trust v. Vir- 
ginia,*® New York assessed an income tax against the trustee on 
the net income received by the trust property, including the income 
paid to the beneficiary. The corpus of the trust was held, managed 
and controlled in New York. Virginia taxed the beneficiary, a 
domiciliary of that state, on the previously taxed payments she 
received. Counsel admitted that unquestionably New York possessed 
the right but relied on the due process clause to prevent taxation 
by two states on the same income. The right of both states to tax 
was found in a rather summary decision. The case has the effect 
of substantiating the Maguire v. Trefry decision and of dispelling 
whatever doubts existed as to the constitutionality of multiple in- 
come taxation.*’ A by-product of this decision is that it now enables 
us to properly classify as a case of property taxation, the rather 
ambiguous Senior v. Braden decision.** 


34 300 U. S. 308, 57 Sup. Ct. 466, 81 L. ed. 666 (1937). 


35 The precise nature of the income tax does not as yet appear to be settled. 
The following theories have been advanced: (1) a type of property tax upon 
the source of the income; (2) a tax upon income as property as distinguished 
from a tax on the source; (3) a personal tax; (4) an excise tax on the receipt 
and enjoyment of the income. New York ex rel. Cohn v. Graves, supra note 34 
lends support to the in personam nature of the tax while the still valid case of 
Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1920), looks 
like an in rem tax. Probably, as has been suggested, the income tax is sui 
generis and does not fall into any of the settled categories. 

36 305 U. S. 19, 59 Sup. Ct. 1, 83 L. ed. 16 (1938). 

87 (1938) 52 Harv. L. Rev. 326. 


38 295 U. S. 422, 55 Sup. Ct. 800, 79 L. ed. 1520 (1935). In this case the 
beneficiary, domiciled in Ohio, owned shares in seven real estate trusts, the 
land lay part in Ohio and the balance in other states. All the trustees were 
domiciled in Ohio and the land lying in Ohio had been subject to a property 
tax. An Ohio statute provided for taxation at 5% on the income on equitable 
interests in land which were evidenced by transferrable certificates. The 
Supreme Court of the United States disregarded the income arising from the 
Ohio land and held that the beneficiary had a property right in the real estate 
which was located outside the state and consequently Ohio did not have 
jurisdiction for purposes of this tax. As an income tax, the decision is in 
square conflict with the principles of New York ex rel. Cohn v. Graves supra 
note 34 and Guaranty Trust v. Virginia, supra note 36. But regarded as a 
property tax on the investment measured by the income, the decision and the 
argument of the majority and dissenting judges becomes intelligible. 
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Now that it has been established that both the beneficiary and 
the trustee can be taxed on the same income by two competing states, 
the problem left is to determine what factors are necessary in order 
to enable a state other than the domiciliary state of the beneficiary 
to tax the income. Guaranty Trust v. Virginia, holds that it is 
enough if the property and trustee are located within the state. But 
has the state, where a trust is being administered under the super- 
vision of the local courts and where the will creating the trust was 
probated, a right to tax the income from the trust on these factors 
alone? The Wisconsin Supreme Court has held that under such 
circumstances with the trustee and property located in another state, 
that it could not.*® Has the domicile of the trustee on that basis 
alone a claim on the income? The Massachusetts courts have said 
no.*° Since both of these decisions were by state courts, they are 
not controlling; the ultimate disposition is left for a pronouncement 
by the Supreme Court. Under the benefit, protection and control 
test of right to tax, now again advanced,*! there is room for argu- 
ment in both situations. Particularly in the second question is this 
true. From one point of view, the trustee with legal title to the 
property is the nucleus around which the trust is centered, and to his 
activity and skill in dealing with the property much of the income 
can be attributed. Is it arbitrary and capricious for his domiciliary 
state to charge him with the income in his fiduciary capacity? On 
the other hand, it might be argued that he is a mere conduit through 
which the income flows to the beneficiary. 


Conclusion 


It seems, then, that jurisdiction to tax in losing a rather question- 
able meaning has assumed the same position as jurisdiction in the 
other senses of the word, that is, reduced to a question of reasonable 
ness. As long as a state has dominion over or gives benefit and 
protection to a person and his interests sought to be taxed, taxation 


39 Bayfield v. Pishon, 162 Wis. 466, 156 N. W. 463 (1916). 


40 Hutchins v. Commissioner, 272 Mass. 422, 172 N. E. 605 (1930); 71 
A. L. R. 677; (1931) 44 Harv. L. Rev. 475. The grounds for the decision 
were not clearly given. Unquestionably the case was influenced by the then 
growing doctrine of unconstitutionality of multi-state taxation. In an earlier 
decision the same court held that a property tax on the corpus of a trust could 
be charged to the trustee even though the property and beneficiaries were 
located in other states, and the will creating the trust was probated in another 


state. Welch v. Boston, 221 Mass. 155, 109 N. E. 174 (1915). 


41 This justification for the right to tax permeated the opinion of Curry v. 
McCanless. For other recent applications, see New York ex rel. Cohn v. 
Graves, supra note 34; First Bank Stock Corp. v. Minnesota, 301 U. S. 234, 
57 Sup. Ct. 677, 81 L. ed. 1061 (1936). Mr. Justice Holmes was an early 
exponent of this principle. See dissent in Baldwin v. State of Missouri, supra 
note 3. Carpenter, Jurisdiction Over Debts (1918) 31 Harv. L. Rev. 905. 
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will not be arbitrary and capricious in violation of the due process 
clause. In attempting to set up limits to permissible multiple state 
taxation, it is necessary to take cognizance of the general trend 
toward an unleashing of the tax collector’s hands. Liberation of 
multiple state taxation is only one phase of the whole, which now 
includes a restriction on inter governmental immunity,** a freer rein 
on interstate commerce,*® and a more liberalized classification for 
taxation purposes under the privileges and immunities clause.** As 
the editors of the U. S. Law Week pointed out, of the thirteen 
opinions handed down by the Supreme Court on January 29, 1940, 
seven involved taxation and in each instance the taxpayer lost.*® 
The ultimate extension in this field would be to include tangible 
realty and personalty. Some have advocated this,** and an attempt 
has been recently made to try the courts out.*? It is extremely 
doubtful that the Supreme Court is ready, as yet, to go this far; 
at least the dicta in Curry v. McCanless indicates the contrary. 


Georce M. BELL. 


CorRPORATE GIANTS AND CHAPTER XI OF THE CHANDLER ACT 


The Securities and Exchange Commission is contending in a case 
now under consideration by the Supreme Court’ that a corporation 
with securities in the hands of public investors may not file a petition 
for an arrangement under Chapter XI of the Chandler Act. The 
Commission readily admits that a literal reading of the Act will not 
sustain its position, and there would be no problem at all if the Court 
were limited in its inquiry to the precise terms of Chapter XI. But 
the Act was the work of many men over a number of years, and the 


42 Helvering v. Gerhardt, 304 U. S. 405, 58 Sup. Ct. 969, 82 L. ed. 1427 
(1937) ; Graves v. O’Keefe, 306 U. S. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939). 

#3 McGoldrick v. Berwind-White Coal Mining Co., 8 L. W. 206 (U. S. 1940). 

44 Madden v. Kentucky, 8 L. W. 201 (U. S. 1940). This case unburdened the 
privileges and immunities clause, and overruled Colgate v. Harvey, 296 U. S. 
404, 56 Sup. Ct. 252, 80 L. ed. 299 (1935). 

458 L. W. 157 (Jan. 30, 1940). 

46 Carpenter, supra note 41. 

47 Bonet v. Humacao Shipping Corp., 8 L. W. 114 (C. C. A. Ist, Dec. 20, 
1939) (a personal property tax on sugar stored in a warehouse in another 
jurisdiction was held improper). 

1The United States Realty and Improvement Co., a corporation with secu- 
rities extensively held by the public, filed a petition in the United States District 
Court for the Southern District of New York for an arrangement under Chap- 
ter XI of the Chandler Act. The S. E. C. was allowed to intervene for the 
purpose of advancing its contention and appealing in the event of an adverse 
ruling. The District Court denied the Commission’s motion to dismiss the 
petition and its decision was affirmed by the Circuit Court. /n re U. S. Realty 
and Improvement Co., 108 F. - 794 (C. C. A. 2d, 1940). 

252 Stat. 840 (1938), 11 U. S. C. Supp. IV §1 (1938). Hereafter the Act 
will be referred to by sectien only. 
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legislative and judicial precedents upon which it is based must of 
necessity be read into it. There is a problem, and, as the S. E. C. 
suggests, it can be settled only by reference to the piece-meal history 
of the Chandler Act. 

The power of Congress to enact bankruptcy legislation is expressly 
conferred by the Constitution.* In pursuance of this power Con- 
gress passed laws in 1800,* 1841,° and 1867,° which were temporary 
and unsatisfactory. The National Bankruptcy Act of 18987 came as a 
result of years of work and study, and it was the answer to the grow- 
ing commercial needs of the nation. In addition to straight bank- 
ruptcy, this Act included provisions for a “composition” under sec- 
tion 12. The common law composition was contractual in nature, 
and any creditor could refuse to accept the terms proposed by his 
debtor even though they were acceptable to all the other creditors. 
Section 12 afforded a means of over-riding a stubborn minority and 
of enforcing a composition approved by a majority. The Act of 1898 
applied to individuals but not to corporations. In 1910 the Act was 
opened to all corporations with only a few exceptions,* and the com- 
position procedure of section 12 became available to corporations gen- 
erally, regardless of size. However, only the smaller corporations 
used it. The big corporation in financial straits usually found it neces- 
sary to adjust its extensive secured indebtedness, and the machinery 
of section 12 dealt only with unsecured claims.° Moreover it was 
generally true that a satisfactory reorganization could be effected only 
by an exchange of stock in the old corporation for stock in the new 
corporation. Section 12 provided for no such exchange. Often the 
big corporations with complicated capital structures were driven to 
the use of equity receiverships as the only alternative to a disastrous 
liquidation in bankruptcy.’° 

3 Art. I, sec. 8. 

42 Stat. 19 (1800). 

55 Stat. 440 (1841). 

®14 Stat. 517 (1867). 

730 Stat. 544 (1898), 11 U. S.C. §1 (1934). 


8 The exceptions were “a municipal, railroad, insurance, or banking corpora- 
tion.” 36 Stat. 838, 839 (1910), 11 U. S. C. $11 (1934). 

® There was no such express limitation in the Act. However, it was well 
established that a composition could deal only with general creditors and that 
secured creditors had to be dealt with specially. Only by having his security 
valued or foreclosed and by proving a claim for any deficiency could a secured 
creditor participate in a composition proceeding. Jn re Kahn, 121 Fed. 412 
(D. C. N. Y. 1902). 

10 Corporations frequently preferred to resort to equity even though a com- 
position would have afforded sufficient relief. “. . . A friendly creditor, usually 
represented by a former attorney of the debtor, files a bill for the appointment 
of a receiver to conserve assets, the debtor files an answer consenting, a receiver 
is appointed who is often the selection of the debtor, and he selects as his counsel 
the attorney for the plaintiff and the former attorney of the debtor. All this is 
usually done without notice to creditors. The theory of these bills is that the 
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That was the picture—outright liquidation for the debtor who was 
hopelessly insolvent ; composition for the individual or small corpora- 
tion which had a spark of life left; and equity receivership for the big 
corporation which by reorganization could survive its financial diffi- 
culties. The law remained without material change until 1933 when 
section 74 was added.'? This amendment covered “compositions and 
extensions,” but neglected to define either term. It permitted the 
adjustment of secured claims but was expressly closed to corporations. 
As a practical matter it accomplished very little. Then in 1934 Con- 
gress enacted section 77B,’* providing for corporate reorganization 
under the Bankruptcy Act, intending thereby to eliminate a number 
of the evils which had become engrafted upon equity receiverships."* 
This was the system which the Chandler Act was designed to replace. 
Chapter X succeeded and revised section 77B, and Chapter XI com- 
bined the better features of sections 12 and 74.'* 

The S. E. C. insists that from this development of the law it can 
demonstrate the intention of Congress to exclude from the use of 
Chapter XI all corporations with securities in the hands of the public. 
A careful search reveals that the question was never even considered 
in the congressional debates. As usual the intention of Congress 
must be presumed to have been the same as that of the draftsmen of 
the Act. But did they have any such intention? 

Certain “safeguards” for the protection of the investing public were 


debtor is solvent [in the sense that the assets at a fair valuation exceed the 
liabilities] but unable to pay debts as they mature and that if court protection 
is afforded, the assets will not be depleted by attachments and executions, the 
business can be carried on profitably or, at least, be preserved until better 
times ensue, and eventually the creditors will come out whole. The result is 
that the debtor gets a moratorium and is permitted to carry on his business 
as before and to control the disposition of his assets through this hand-picked 
‘conservator’ who is many times, in the case of a corporation, a former officer 
of the defendant.” Reuben G. Hunt, Conflict Between Equity and Bankruptcy 
Jurisdiction (1934) 39 Com. L. J. 383, 387. 


1147 Stat. 1467 (1933), 11 U. S. C. §201 (1934). 
1248 Stat. 912 (1934), 11 U. S. C. §206 (1934). 


13 Four major objections were listed by House Report No. 1409, on H. R. 
8046, 75th Cong., Ist Sess. (1937), as having been corrected by 77B: (1) The 
difficulty of dealing with dissenting minorities in view of the doctrine of strict 
priority announced in Northern Pacific Railway Co. v. Boyd, infra, note 28; 
(2) The confusion and waste resulting from ancillary receiverships; (3) The 
emphasis upon a reorganization conforming to strict legal theory rather than 
to business necessities; and (4) The lack of control over the activities of 
persons concerned in the reorganization. 

In addition, the proceeding was often in the form of a consent receivership, 
supra, note 10, and there was a disturbing uncertainty as to whether these 
“friendly receiverships” were valid at all. Harkin v. Brundage, 276 U. S. 36, 
48 Sup. Ct. 268, 72 L. ed. 457 (1928). Shapiro v. Wilgus, 287 U. S. 348, 53 
Sup. Ct. 142, 77 L. ed. 355 (1932). 

14 For an cuhenive survey of bankruptcy legislation see The Report of the 


Attorney General on Bankruptcy Law and Practice, Sen. Doc. No. 65, 72d 
Cong., Ist Sess., at 49 (1932). 
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set up in Chapter X—a mandatory trustee,’® S. E. C. supervision,*® 
and judicial approval of a plan before solicitation of acceptances.*? 
These provisions were omitted from Chapter XI. It does not follow 
that there was an intention to keep out of Chapter XI all those cor- 
porations involving public investments. A statute should be con- 
strued in the light of the evil it is designed to prevent. Big corpora- 
tions had always employed equity receiverships and section 77B; the 
big corporations involved the interest of public investors; therefore 
these safeguards were set up in Chapter X. Big corporations had 
never used section 12 to any extent, and there was seldom a public 
investor interest involved in a composition proceeding; therefore 
there was no need for comparable safeguards in Chapter XI. What 
the draftsmen of the Act failed to foresee ** was that the big corpora- 
tions would flock to Chapter XI to escape the rigid supervision of 
Chapter X. The sources cited by the S. E. C. in its brief establish 
conclusively what Congress and the draftsmen expected—but no- 
where in any of the debates, hearings or reports can a single expres- 
sion be found indicating an intention to exclude a corporation from 
the use of Chapter XI simply because its securities are publicly held.’® 

Chapter X provides that a petition must state facts showing why 
adequate relief cannot be obtained under Chapter XI.*° Also no 
petition under Chapter X will be deemed to have been filed in good 
faith if adequate relief could be obtained under Chapter XI.22. These 
provisions have caused undue confusion. They are simple enough 
when read in their proper light. One of the abuses in section 77B 
was its widespread use by small corporations which had no need for 


15 Sec. 156. 

16 Sec. 172. 

17 Sec. 176. 

18 The oversight should not be exaggerated. The U. S. Realty and Improve- 
ment Co. represents one of the rare instances where virtually all the debtor’s 
obligations have arisen from public investments rather than from the course of 
business, and at the same time the secured indebtedness is so small that a sound 
reorganization might conceivably be effected without disturbing these secured 
claims. But see, Realty Corp. v. O’Connor, 295 U. S. 295, 55 Sup. Ct. 663, 
79 L. ed. 1446 (1935), where a corporation with obligations in excess of twelve 
—" dollars successfully obtained a composition under §12 of the Act of 

19 “Tt is doubtless true in a general sense that it was the expectation of the 
respective proponents of Chapters X and XI that Chapter X would be utilized 
by corporations having secured indebtedness and a complex financial structure 
which require reorganization; while Chapter XI would be available for sim- 
pler financial situations where a mere reduction in amount or extension of ma- 
turity of indebtedness or other non-complicated arrangement would suffice. But 
I think it is not really permissible to allow this general expectation to control 
the clear wording of Chapter XI which by its language is fully applicable to 
— situation. Jn re Credit Service, 30 F. Supp. 878, 881 (D. C. Md. 


20 Sec. 130 (7). 
21 Sec. 146 (2). 
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the complicated reorganization machinery.” Directing its attention 
to this weakness under section 77B, Congress has in effect said, “Look 
here. A composition doesn’t take up much of the court’s time. A 
reorganization under 77B does. If your financial difficulties are so 
simple that they can be settled by a composition, then don’t clutter up 
the dockets and take up the court’s time with a reorganization peti- 
tion.” 

Judge Clark in his dissent in the Circuit Court * maneuvers the 
above provisions to support the contention of the S. E. C. His argu- 
ment runs: 

If a petition is filed under Chapter X it can be approved only 
if relief under Chapter XI is inadequate. 

If a corporation with publicly held securities filed under Chap- 
ter X, its petition would be approved. 

Therefore a corporation with publicly held securities could not 
obtain adequate relief under Chapter XI. 

If Chapter XI cannot afford adequate relief to a petitioner, 
ag that petitioner should be excluded from the use of Chapter 










A corporation with publicly held securities could not obtain 
adequate relief under Chapter XI. 

Therefore a corporation with publicly held securities should 
be excluded from the use of Chapter XI. 








This explanation finds support in the most scholarly analysis of the 
question yet published.** But the second premise assumes to be true 
the very point which is in issue. Could a corporation file under Chap- 
ter X merely because its securities were widely scattered in the hands 
of the public? Or would it have to go further and show that the ma- 
chinery of Chapter XI would not meet its needs? In the article just 
referred to it is argued that this should not be the test. 























But the possibility of a feasible reorganization without modifi- 
cation of secured debt is hardly a sufficient or exclusive criterion 
for fixing a jurisdictional boundary between the two chapters. 

. Although there is no particular authority for the view in 
the language or the legislative history of the Act, it should be 
held that a petition is properly filed under Chapter X for a debtor 
corporation with widely scattered security holders.” 























22“We are hopeful that this procedure outlined here [Chapter XI], will re- 
lieve the courts of the burden of the great multitude of little cases that have 
come in under 77B and do not belong there. 

“I think it is fair to say that a large number of the criticisms that have 
been directed at the operation of section 77B have been because of the misuse 
of that section for proceedings that belong under this section.” Hearings on 
H. R. 8046 before the House Committee on the Judiciary, 75th Cong., Ist 
Sess., at 36. (1937) 

23 Supra note 1. 

24 Rostow and Cutler, Competing Systems of Reorganisation: Chapters X 
and XI of the Bankruptcy Act (1939) 48 Yate L. J. 1334. 

25 Ibid., at 1364. 
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Regardless of what the criterion should be, the fact remains that the 
scope of Chapter XI as defined by the Chandler Act depends not 
upon the size of the debtor, but upon its financial condition. For this 
reason the logic advanced by Judge Clark must be rejected. 

There is one more approach to this matter, which cannot be dis- 
posed of so easily by literal construction and cold logic, and it is in 
reality the true basis of the contention urged upon the Court by the 
S. E. C. It is an argument of public policy. Judge Clark summed 
it up in a sentence. “I do not believe we are justified in opening a 
hole in the Chandler Act . . . through which great corporations can 
escape.” °° Granted that the draftsmen of the Act failed to anticipate 
this particular situation, granted that a literal reading of the Act sug- 
gests no means of coping with the problem, is it not better to let the 
Court provide a remedy by judicial construction than to wait idly 
while Congress decides whether anything should be done? Perhaps 
so—if in fact the difficulty could in that manner be settled. But even 
if the Court should hold that Chapter XI is closed to corporations 
with securities in the hands of the public, there would remain the 
perplexing question of determining how large a corporation would 
have to be to fit this category.”” 

This particular debtor may be excluded from Chapter XI on the 
basis that any feasible rehabilitation would require an adjustment of 
its secured indebtedness. It may be excluded on the basis that the 
“strict priority” of the Boyd case ** applies to compositions as well as 
reorganizations, and that the machinery of Chapter XI is powerless 
to meet this rule of fairness where the financial structure is so com- 
plex.?®° However, on the larger question the S. E. C. should not be 
sustained. Under the Chandler Act as it now stands a corporation 
should not be denied the right to seek an arrangement under Chapter 
XI solely because its securities are held by the investing public. There 
is clearly a need for protecting the public investor in such a case, but 
the problem seems better suited to legislative than to judicial settle- 
ment. Epwin M. Cace. 





26 Supra, note 1. 

27 The provisions of Chapter X show how difficult this question would be. 
When a corporation has an indebtedness of $3,000,000 the safeguard of S. E. C. 
supervision applies. §172. When a corporation has an indebtedness of 
$250,000 the safeguard of an independent trustee applies. § 156. And the safe- 
guard of judicial approval before solicitation of acceptances applies to all cor- 
porations regardless of size. §176. Obviously it would be impossible for the 
Court to say what size a corporation would have to be to come within the 
protection of Chapter X. 


28 Northern Pacific Railway Co. v. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 
57 L. ed. 947 (1913). 


29 For a thorough development of this theory see the article previously cited 
in (1939) 48 Yate L. J. 1334, at 1357 et seq. 
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LEGISLATIVE PROTECTION FOR THE AGRICULTURAL LABORER 


The traditional American concept of the farmer is one of an indi- 
vidual, owning and working his own farm.’ As early as 1901, how- 
ever, there was official recognition of the existence of a class of mi- 
gratory agricultural laborers.? By 1912, the Industrial Relations 
Commission reported that farm tenancy, also, was increasing rapidly, 
with an alarmingly large proportion of the tenants’ families badly 
housed, clothed and fed; most of the tenants hopelessly in debt, work- 
ing under unjust leases, and some of them victims of oppression on 
the part of the landlords. The Commission placed the responsibility 
for the condition upon the system itself, and commented upon “a new 
factor being introduced into the agricultural situation through the 
development of huge estates owned by corporations and operated by 
salaried managers upon a purely industrial system.” They continued, 
“The labor conditions on such estates are subject to grave criticisms.” 
They suggested prompt state and national action through formation 
of land commissions, farm employment and information bureaus, edu- 
cational and welfare projects, improved credit facilities, cooperatives, 
and revision of the taxation system.* In commenting specifically on 
the conditions and problems of migratory laborers in 1912, the Com- 
mission estimated that there were probably several million migratory 
workers; that “the number of these migratory workers seems to be 
increasing”; that “an increasingly large number of laborers go down- 
ward instead of upward”; and that “the problem cannot be handled 
except on a national scale and by methods and machinery which are 
proportioned to the enormous size and complexity of the problem.” 
After citing briefly the deplorable conditions of the workers, the Com- 
mission recommended adequate transportation and housing facilities, 
rehabilitation of the “down and outs,” and proper hospitalization.‘ 


1See ScHAFER, THE SoctaL History oF AMERICAN AGRICULTURE (1936) 
pp. 289-290: 

“The farmer is one who operates a ‘family-sized farm’ for a living, 
rather than for ‘an actual or potential modern fortune; a farm on which 
the owner, his son, or sons, can perform the actual work of tillage... . 
Hired men are rather the exception than the rule in this typical agriculture.” 


*XI Report or U. S. InpustriaL Comm. (1901) p. 79. 

. . the annual inundation of grain fields in harvest time, hop yards 
in the picking season, fruit picking in districts of extensive market orchards, 
has a demoralizing effect on farm labor, reducing its efficiency in those 
lines. Such employment demands little skill ; the requirements of each are 
simply and easily satisfied. They constitute a low order of farm labor, if 
worthy to be classed with it at all, and are excrescences upon its fair face.” 


See also: Hearings before a Subcommittee of the Committee on Education 
and Labor (the Senate Civil Liberties Committee) pursuant to Sen. Rep. 266, 
74th Cong., Ist Sess., pt. 47 (1939) 17282. 


3] Finat Report or U. S. Inpustriat ReLations Comm. (1912) pp. 86-89. 
4 Id. at 101-103. 
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The trends noted in 1912 have continued without marked abate- 
ment, and today, the “rungs of the agricultural ladder” appear to 
have become “rigid bars” with little opportunity for those on the 
bottom. There are certain basic factors producing and contributing 
to the “drive off the land,” which are rapidly forcing many farmer 
owners, tenants and “croppers” into the agricultural laborer class. 
In addition to the devastation wrought by drought, depression, and 
land exhaustion, resulting in foreclosures, evictions, and abandonment 
of land, there is, predominantly, the driving force of mechanization 
and power farming.® Mechanization of the best farm lands of the 
Cotton Belt, use of tractors and four row cultivators, especially, has 
resulted in heavy displacement throughout the Texas Panhandle, 
Southwest Oklahoma, the Mississippi Delta, and parts of Arkansas 
and Louisiana.’ Effects of tractors and mechanized cornpickers are 
visible in the Corn Belt, in parts of Iowa, Ohio, South Dakota, and 
Illinois.* There is a permanent trend toward increase in scale of 
farming operations which decreases the opportunity of the small 
cropper or tenant to achieve anything resembling independent farm- 
ing status.® 

The development of an industrialized agriculture has produced 
acute labor strife between the wage worker and employer-grower, the 
characteristics of which are clearly defined in California, but are also 
to be found elsewhere—Arizona, parts of Oregon, Idaho, Utah, New 
Mexico, Washington, Texas, New Jersey, Florida, and Ohio in par- 
ticular..° The huge labor supply needed seasonally, to harvest the 
crops of these “farm factories” has intensified the problem of the 
migratory worker.’ The economic, political and social position of 


5 See Report OF PRESIDENT’S COMMITTEE ON FARM TENANCY (1937); Hear- 
ings before Senate Civil Liberties Committee, pt. 47 (1939) 17285. 

Testimony of Dr. Paul Taylor, quoting a spokesman for the agricultural de- 
partment of the Los Angeles Chamber of Commerce in 1926: 

“The old-fashioned hired man is a thing of the past. . . . There is no 
place for him, and the farmer who does not wake up to the realization that 
there is a caste in labor is sharing too much of his dollar with labor. We 
are not husbandmen. We are not farmers. We are producing to sell.” 
Id. at 17284. 

6 Jd. at 17266-72. See also National Resources Committee, TECHNOLOGICAL 
TRENDS AND NATIONAL Poricy (1937) 141-142. 

7 Hearings before Senate Civil Liberties Committee, pt. 47 (1939) 17273-75. 

8 Jd. at 17279. See REPorT OF THE GOVERNOR’s COMMITTEE ON Farm TEN- 
ancy IN Iowa (1938); Watraces’ FaRMeR AND Iowa Homesteap (July, 
1939) Pushing Farm Families Off the Land. 

® Hearings before Senate Civil Liberties Committee, pt. 47 (1939) 17274. 

10 Jd. at 17239, 17240-41. 


11 Letter of July 24, 1935, to Dr. Paul Taylor from Dr. Clements, then man- 
ager of the Agri. Dept. of Los Angeles Chamber of Commerce: 

“. . . No one realizes the deplorable condition of the itinerate laborer 

at the present time more than myself. It is impossible for him to be other 


5 
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the agricultural laborer is far indeed from the democratic American 
farm ideal.*? 


Attempts to meet these problems, however, have apparently been 
obsessed with the concept of the farmer as an individual working his 
own soil, and have thus overlooked the fact that the agricultural ac- 
tivity giving rise to the problems of the farm tenant and agricultural 
laborer has become essentially industrial in character. There is fed- 
eral legislation dealing with farm tenant problems. The Bankhead- 
Jones Farm Tenant Act** gives outright and specific legislative 
authorization for the continuance of federal programs of rural rehabil- 
itation loans and submarginal land purchase and development, which 
had heretofore been carried out under executive orders and financed 
by funds from appropriations for relief and work relief projects.** It 
places these programs under the administration of the Secretary of 
Agriculture, and at the same time authorizes him to inaugurate a 
system of long-term mortgage loans to aid landless rural families in 
becoming owners.*® But with the exception of the Farm Security 


than a nomadic, impossible for him to accumulate during the year sufficient 
earnings to take care of his minimum needs. He is the prey of the un- 
scrupulous. He is badgered to death by law enforcement bodies, without 
home, not permitted to partake of the most meager benefits of his citizen- 
ship.” 
Hearings before Senate Civil Liberties Committee, Jan. 12, 1940, Exhibit 8749. 
12 See generally: Taytor, AN AMERICAN Exopus (1939); McWILLIAMs, 
‘ewe. IN THE Fretps (1939); Darnton, Articles in N. Y. Times, March 
4, 5, 6, 8, 9, 11, 1940; Douglas, West Coast Inquiry (1940) 29 Survey 
Grapuic 1. Eggleston, "Industrial Farming-Preview (1940) 150 Nation 96; 
McWilliams, "The Joads on Strike (1939) 149 Nation 488; McWilliams, La 
Follette in California (1940) 102 New Repupstic 108; McWilliams, American 
Exiles (1940) 102 New Repustic 218; McWilliams, La Follette Hearings 
(1940) 102 New Repustic 400; STEINBECK, GRAPES OF WRATH (1939) ; Simon 
J. Lubin Society, Who are the Associated Farmers? (Sept.-Oct. 1938) Tue 
RurAL Osserver; Institute for Propaganda Analysis, The Associated Farm- 
ers, (August 1, 1939) PropacANpA ANALysIs, (see bibliography at p. 16); 
Mrs. Roosevelt, My Day, The Washington News, April 4 and 5, 1940. 


18 50 Stat. 522 (1937), 7 U. S. C. Supp. V § 1000 (1939). 


14 Rural Rehabilitation Division of the F. E. R. A., 48 Stat. 55 (1933), 15 
U. S. C. §§ 721-728 (1934); Emergency Relief Appropriation Act of 1935, 
49 Stat. 115 (1935), 15 U. S. C. Supp. I § 728 (1935); Executive Order No. 
7027 (April 30, 1935) (establishing Resettlement Administration) ; Executive 
Order No. 7530, 2 Fed. Reg. 9 (Dec. 31, 1936) (transferring Rehabilitation 
Loan Program to Secretary of Agriculture). On Sept. 1, 1937, the name of 
the Resettlement Administration was changed to “Farm Security Administra- 
tion” (Sec. Memo. No. 732, 2 Fed. Reg. 2104), and under its new name it was 
charged with the additional responsibility of administering titles I and II of 
the Bankhead-Jones Farm Tenant Act, supra note 13. 


15See Farm Tenancy—A Symposium (1937) 4 Law anp Contemp. Pros. 
424-572 [Turner, Farm Tenancy Distribution and Trends in the United States; 
Maddox, Bankhead-Jones Farm Tenant Act; Wiley, Settlement and Unsettle- 
ment in the Resettlement Administration Program; Oppenheimer, The Develop- 
ment of the Rural Rehabilitation Loan Program; Murray, Governmental Farm 
Credit and Tenancy; Cotton, Regulation of Farm Landlord-Tenant Relation- 
ships; Book, A Note on Legal Status of Share Tenant and Share Cropper in 
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Administration’s program of “Homestead Projects,” ** most of the 
legislation is aimed at protection and preservation of the traditional 
American institution of the family-sized farm, and although it repre- 
sents an effort to stop the “drive off the land,” it does not directly 
benefit the agricultural laborer group. 


Consistently, the agricultural laborer has been exempted from 
major social legislation. Farm labor was not subject to Codes set 
up under N. I. R. A. of 1933, and was expressly affected by A. A. A. 
only under provisions of the Jones-Costigan Sugar Amendment of 
1934.17 Farm labor is generally excluded from Workmen’s Compen- 
sation Acts.’* He is expressly denied the benefits of three major acts 
of social legislation, Social Security Act, National Labor Relations 
Act, and the Fair Labor Standards Act. 


Despite recommendations for inclusion of agricultural workers,’® 
the original Federal Social Security Act of 1935 °° expressly excepted 
“agricultural labor” from forms of employment covered for purposes 
of old age and unemployment insurance benefits. Again, in 1939, 
when comprehensive amendment of the Social Security Act was made, 
not only was the exemption of “agricultural labor” retained, but a 


South; Hinckly and Haggerty, Taxation in Aid of Farm Security; Ham, The 
Status of Agricultural Labor|. See also Farm Tenancy in U. S. 1918-1936, 
Bureau of Agri. Econ. 1937; and Hearings before House Comm. on Agri. on 
S. 1836, 76th Cong., 3d sess. (1940) ; Hearings before Senate Comm. on Agri. 
on S. 1836, 76th Cong., 3d sess. (1940). 


16 The Homstead Projects include camps for migrant workers, mobile camps 
and labor homes. See Rep. Administrator Farm Security Admin. (1939) ; 
Chart of Migratory Labor Camp Program as of Jan. 1, 1940 (Farm Security 
Admin.) ; Statement of Dr. Alexander, Administrator of Farm Security Ad- 
min., introduced into Record of the Hearings on Savings and Investments be- 
fore the Temporary National Economic Committee, May 24, 1939. 


17 Ham, Sugar Beet Field Labor Under the A. A. A. (1937) 19 J. or Farm 
Econ. 643-647; Ham, The Status of Agricultural Labor (1937) 4 Law anp 
ConTeMP. Pros. 559. 


18 DAUGHERTY, LaBor PRoBLEMS IN AMERICAN INDUSTRY (1938) p. 790; 
Fotsom, WoRKMEN’sS COMPENSATION ACTS AND AGRICULTURAL LABORERS, THE 
AGRICULTURAL Situation (U. S. Dept. Agri. 1937) p. 9; 2 SCHNEIDER, Work- 
MAN’S COMPENSATION (2d ed. 1932) §§ 31-32; note P1937) 107 A. L. R. 977; 
note (1925) 35 A. L. R. 208. 


19 See Report to Pres. of Comm. on Econ. Security (G. P. O. 1935) p. 49. 


20 49 Stat. 620, 625, 639, 653 (1935), 42 U. S. C. Supp. IV §§ 301, 410, 1011, 
1107 (1938). In regulations issued under the Act by the Social Security Board 
and the Bureau of Internal Revenue, the scope of the exceptions have been de- 
fined to include those services performed on the farm in connection with farming 
processes. S. S. B. Regs. No. 2 (1939) 6; U. S. Treas. Reg. 91, art. 6. 
Numerous Rulings issued by the Bureau of Internal Revenue under the relevant 
taxing provisions of the Social Security Act are published in the Bureau’s 
Cumulative Bulletins, 1937-1 through 1940-1. Definitions of “agricultural labor” 
for unemployment insurance purposes are considered in H. Duys & Co. v. Tone, 
125 Conn. 300, 5 A. (2d) 23 (1939); Park Floral Co. v. Industrial Comm., 
104 Colo. 350, 91 P. (2d) 492 (1939) ; Application of Butler, 16 N. Y. S. (2d) 
965 (App. Div. 1940); In re Bronxville Nurseries, 17 N. Y. S. (2d) 95 
(App. Div. 1940). 
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broad definition of the exemption was incorporated into the Act, 
which extended it to certain services not previously exempt.” 

Agricultural laborers are also excepted from the National Labor 
Relations Act.** The Labor Board has distinguished between those 
services incident to ordinary farming operations, and those incident 
to manufacturing or commercial operations.** In North Whittier 
Heights Citrus Ass'n. v. N. L. R. B., the Federal Circuit Court of 
Appeals of the Ninth Circuit, in sustaining the Board’s application of 
the National Labor Relations Act to certain citrus fruit packing-house 
laborers, observed: “Industrial activity commonly means the treat- 
ment or processing of raw products in factories. When the product 
of the soil leaves the farmer as such, and enters a factory for process- 
ing and marketing, it has entered upon the status of ‘industry.’ In 
this status of this industry, there would seem to be as much need for 
the remedial provisions of the Wagner Act, upon principle, as for any 
other industrial activity.” ** 

The Fair Labor Standards Act ** exempts from the application of 
the wages and hours provisions “any employee employed in agricul- 


21 $3 Stat. 1373, 1400 (1939), 42 U. S. C. Supp. V §§ 409, 1011, 1107 (1939). 
Ann. Rep. S. S. B. (1939) 166-167, 174-175. Ina report to the President dated 
December 30, 1938, on “Proposed Changes in the Social Security Act,” the 
Social Security Board stated: 

“The Social Security Board is of the opinion that it is sound social policy 
to extend old-age insurance to as many of the nation’s workers as possible. 
It believes that it is administratively feasible to provide this protection for 
large numbers of people who are not yet covered. 

“The Board believes that . . . the inclusion of large-scale farming op- 
erations, often of a semi-industrial character, probably would reduce rather 
than increase administrative difficulties. . . . 

“The Board recommends that the language of the present exception re- 
lating to ‘agricultural labor’ be modified to make it certain that this ex- 
ception applies only to services of a farmhand employed by a small farmer 
to do the ordinary work connected with his farm. The Board further 
recommends that with a reasonable time allowed before the effective date, 
the ‘agricultural labor’ exception be eliminated entirely. 


In discussing unemployment compensation, the Board venemmnneied limitation 
of “agricultural labor” to the services of a farmhand, employed by a small 
farmer to do the ordinary work connected with his farm. See also Final Re- 
port of the Advisory Council on Social Security, S. Doc. 4, 76th Cong., 1st 
sess. (1938) Recommendation B II; Winslow and Shaughnessy, Estimated 
Numbers of Persons in Employment Excluded from Old-Age Insurance (1939) 
2 Soctat Security But. 18; Blaisdell, Old-Age Insurance for Agricultural 
Workers in Western Europe (1938) 1 Soctat Security Butt. 19, 

22 49 Stat. 449, 450 (1935), 29 U. S. C. Supp. V §§ 151, 152 (1939). 

23 See In Matter of American Fruit Growers, Inc., 10 N. L. R. B. 316 (1938) ; 
In Matter of North Whittier Heights Citrus Assn., 10 N. L. R. B. 1269 (1939) ; 
In Matter of Tovrea Packing Co., 12 N. L. R. B. 1063 (1939); In Matter of 
Grower-Shipper Vegetable Ass’n. of Central Cal., 15 N. L. R. B. 322 (1939) ; 
In Matter of Walnut Growers Ass’n., 18 N. L. R. B. No. 69 (1939); In Mat- 
ter of Park Floral Co., 19 N. L. R. B. No. 44 (1940). 


24 North Whittier Heights Citrus Ass’n. v. N. L. R. B., 109 F. (2d) 76, 80 
(C. C. A. 9th, 1940), petition for cert. filed March 29, 1940. 


25 52 Stat. 1060, 1067 (1938), 29 U. S. C. Supp. V §§ 201, 213 (1939). 
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. ture,” and “any individual employed within the area of production 
- (as defined by the administrator)” engaged in certain processing of 
iat agricultural, horticultural and dairy products.*® 
- The drive to broaden the “agricultural” exemptions in the F. L. 
= S. A. and the N. L. R. A. is being aggressively pushed in Congress. 
ro Numerous bills have been introduced which will deny several million 
of more workers the protection of this legislation.*” 
va Not only is there denial of legislative protection to the agricultural 
a laborer, but there is, in addition, evidence of impairment or depriva- 
ct tion of his civil rights. There is widespread disenfranchisement of 
" the agricultural laborer. The poll tax, a device aimed largely at dis- 
In enfranchisement of negroes,** has also been effective in barring the 
ie poverty-stricken white agricultural laborer as well.*° The difficulty 
of meeting residence requirements has also been instrumental in ren- 

y dering him voteless. As the Governor of California has stated, “Until 
of farm laborers can be actually settled and until farm laborers can 
l acquire a real foothold in the community, their point of view and 
si their interests will not be reflected in the state legislature.” *° 
“ 26 For Administrator’s definition of “area of production” see 29 Code of Fed. 
be Reg., pt. 536. 
the See Bowie v. Claiborne, No. 2411, Sept. 24, 1939, U. S. Dist. Ct. Puerto Rico; 
and comment in 8 I. J. A. Buti. (1940) pp. 94-95. See also Interpretative 
icy Bulletin No. 14 on Exemptions of Agriculture and the Exemptions for Process- 
dle. ing Agricultural Commodities, Office of General Counsel, Wage and Hour Di- 
for vision, August, 1939. 

27 See 84 Cong. Rec. 1804-09 (1939) on S. 1550, to amend N. L. R. A., de- 

p- fining “agricultural labor” in broad terms; Letter to Hon. Mary Norton on 
ler June 5, 1939, from Sec. of Agric. Wallace in re H. R. 4376, H. R. 4400, H. R. 
4594, identical with S. 1550 to amend N. L. R. A., in which he expresses dis- 

=i approval of broadening exemptions; Prelim. Rep’t of Majority of Special 
seal House Committee investigating N. L. R. B., filed with House of Representa- 
ner tives on March 29, 1940, 6 Lab. Relat. Rep. Spec. Supp. April 1, 1940, at 34, in 
oa which the Committee contends that the Board has “encroached upon the rights 


of the traditionally free American farmer” and recommends adoption of definition 
in § 1426 (H) of Int. Rev. Code as amended (Social Security Tax provisions) ; 


lion Minority Report of the above committee filed with House of Representatives 
all April 11, 1940, 6 Lab. Relat. Rep. Spec. Supp. April 15, 1940, at 2, 6, opposing 
Re- broadened exemption. 

Ist See 2 Wage and Hour Rep. 353-357 (Text of H. R. 7133, Rep. Barden’s 
ted Amendment broadening the agricultural exemption). On S. 3047 (Sen. Wiley’s 
39) Amend.), see Report on Proposal to Broaden Wage Hour Exemption Under 
ral F. L. S. A. by Removing the ‘Area of Production’ Limitation in §13 (a) (10) 


(Wage and Hour Div. U. S. Dept. Labor 1940); see also Letter from Sec. 
Wallace to Sen. Thomas, on May 11, 1939, on proposed amendments to 


3) ; F.. L. S.A. i : “ 

y) : “Amendments of this sort are derived from the political sacredness of 

of the farmer, rather than from any principle of equity. If the Federal Wage- 

) ; Hour Act is bad in principle or in practice, it does not cure the central diffi- 

rat. culty to grant discriminatory exemption for a few politically favored op- 
erations.” 


Editorial, N. Y. Times, March 12, 1940, on H. R. 7133. 

28 See note (1940) 53 Harv. L. Rev. 645. 

29 See Stoney, The Poll Tax (1940) 29 Survey Grapuic 5. 

30 Hearings before Senate Civil Liberties Comm., pt. 47 (1939) 17252. 
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Attempts on the part of the agricultural laborer to achieve some 
form of organization to improve his position, have been met with vio- 
lent opposition on the part of the Associated Farmers and other em- 
ployer groups.** Such opposition has resulted in violations of the 
civil liberties of the workers, as recorded in the recent hearings of the 
Senate Civil Liberties Committee on the West Coast.** This includes 
breaking up of union meetings,** with the aid of local officials ** 
use of espionage **°; and vigilantism.*® 


31 Jd. Testimony of Mr. O. Baker, State Director from Madera County Unit 
of Associated Farmers, Pres. Madera County Farm Bureau, discussing dis- 
persal of a peaceful union meeting in a public park in Madera, Cal., by vigilantes : 

. . It was done in good style, with rubber hose and fan belts and 
what have you. I feel very proud of all the growers in the county. 
Id., pt. 51 (1939) 18685. 

The ‘Associated Farmers, receiving a large share of its financial support from 
industrial and commercial interests, has opposed organization of labor as such, 
industrial as well as agricultural. Mr. H. T. Osborne, Vice-Pres. of Assoc. 
Farmers of Cal., Sec. of Assoc. Farmers of Imperial Valley and Sec. of Farm- 
ers Transportation Ass’n., admitted that it was “part of its duty to intervene in 
disputes between non-agricultural employers and their employees such as retail 
stores and hotels.” Jd., testimony of Osborne, Jan. 24, 1940. See id., testimony 
of R. Y. Watson, Manager of Farmers Transportation Ass’n., on January 24, 
1940. The intervention took expression in breaking up of conferences looking 
toward signing contracts between a wholesale grocery house and its employees ; 
a dairy and the dairy workers’ union, and intervening in certain disputes between 
trucking companies and employees. See also testimony concerning Assoc. 
Farmers of Ariz. on Jan. 24, 1940. 


32 Hearings were held in Los Angeles and San Francisco, from November 
24, 1939, through January 29, 1940. Fifteen volumes of testimony and exhibits 
were received from officials of leading industrial associations, farm organiza- 
tions and labor unions, and from government officials, economists, agricultural 
employers, migratory laborers, police officials, deputy sheriffs, tear gas salesmen 
and labor spies. 

33 Hearings before Senate Civil Liberties Comm., pt. 51 (1939) (Testimony 
on Madera Cotton Strike). 

34 Letter, June 16, 1936, from T. D. Urbahns, Agric. Commissioner of Sutter 
County, to Mr. H. C. Morgan, organizer for Assoc. Farmers. 

“After considerable thought we both felt that your problem should be 
handled in conjunction with the sheriff’s office. Mr. Ullrey expressed his 
willingness to codperate in every way and call your organization meeting 
whenever you are ready to organize the growers in this section.” Id. pt. 
48 (1939) 17489. 

See Testimony of John A. Miller, Sheriff of Contra Costa County, id. pt. 49 
(1939) 18004-13, on compulsory registration of workers by the sheriff. 

35Qn use of undercover service, by Assoc. Farmers, see id. pt. 48 (1939) 
17502-04; by Sheriff’s office, see id. at 17500-01; by State Chamber of Com- 
merce, see id. at 17499. 

36 On vigilantism and citizens’ armies, see testimony of G. M. Hogin, sheriff 
of Stanislaus County, of Walter Garrison, former Pres. of Assoc. Farmers of 
Cal., and of H. M. Odell, former sheriff of San Joaquin County, all on Dec. 
19, 1939. On “Private armies,” see testimony of F. L. Hogue, Pres. Assoc. 
Farmers of Stanislaus County, and of F. Goodall, formerly Exec. Sec. of Assoc. 
Farmers of Cal., both on Jan. 27, 1940. Governor Olson testified : 

“Vigilantism remains vigilantism, and to pin deputy sheriff badges on the 
members of a mob does not convert a mob into a posse. The so-called 
deputies who were mobilized into action at Salinas in 1936 cannot be dis- 
tinguished from the frenzied mob that indulged in the tar-and-feathers 

incident in Santa Rosa in 1935. Moreover, when the local law-enforcement 


ea YS Ve 


EDITORIAL NOTES 1067 


Two methods of preventing labor organization and breaking strikes 
among the agricultural workers, of recent origin, have been the use 
of anti-picketing ordinances,*” and ordinances licensing union organ- 
izers.** “Floater” sentences, that is, giving the worker the option of 
working, leaving the county, or landing in jail, have also been used 
to break strikes.*® 


agencies are under the influence of these same pressure groups, it is not 
uncommon to find sheriffs, district attorneys, health officers and other county 
officials assisting the growers in a particular community to break a strike.” 
Id. pt. 47 (1939) 17250. 

37 On use of anti-picketing ordinances, see id., testimony of John A. Watson, 
Pres. of Assoc. Farmers of Cal., on Jan. 29, 1940, and id., pt. 48 (1939) 17486- 
17628 (Marysville Incident). On extent and prevalence of such ordinances, 
see td., pt. 49, Exhibits 7930 and 7931. 

See also testimony of R. T. Bell on arrest of union men without warrant or 
sworn complaint on charges of conspiring to violate the anti-picketing ordinance. 
Id., pt. 48 (1939) 17614; admitted by Darrell La Fortune, Chief of Police of 
Marysville, td. at 17615. 

McCoy, sheriff of Yuba County, testified on the anti-picketing ordinance 
saying : 

“Well, I think the ordinance is very complete. I really believe it pro- 
_— any kind of picketing, peaceful or otherwise.” Jd. pt. 48 (1939) 
1 ; 

The recent Oregon Anti-Picketing Law specifically makes unlawful the 
obstruction or preventing of the manufacturing, harvesting, processing, han- 
dling or marketing of any agricultural product. Ore. Laws, 1939, c. 2, §2. Cf., 
Chiate v. United Cannery etc. Workers of America, Calif. Super. Ct. No. 
446217, Nov. 15, 1939, 5 Las. Ret. Rep. 380, (picketing at city market of non- 
union farm’s products allowed, court noting the worthlessness of picketing farm 
located in remote area). 

In Thornhill v. State, 8 U. S. Law Wk. 700 (1940), a state statute, and in 
Carlson v. People, 8 U. S. Law Wk. 703 (1940), a municipal ordinance, which 
made picketing unlawful, were held by the United States Supreme Court to be 
unconstitutional as prohibitive of all picketing, even that entirely peaceful in 
character, and thus an abridgement of the freedom of speech guaranteed by 
the Fourteenth Amendment of the FEeprRAL CoNSTITUTION. 

38 On licensing ordinances, a letter from E. R. Crum, Assoc. Farmers Director 
from Solano County, to H. E. Pomeroy, Exec. Sec. of Assoc. Farmers of Cal. 
Inc., reads: 

“In Business Week of March 25, on page 48, is an article entitled ‘Li- 
censes for Union Organizers.’ It says in part. ‘It will be news even to 
most Californians that in two counties, Shasta and Mendocino, a law 
requires union organizers to take out a license and pay a fee’ etc. . . . At 
present we have no way short of vigilante methods of handling organizers 
before a strike is called. We very much prefer to use legal means.” 
Transcript of Record of Hearings before Senate Civil Liberties Comm., 
Jan. 29, 1940, Exhibit 9509. 

And a statement of Busch, Dist. Att’y of Mendocino County was that: 

“No arrests have been made under the above mentioned ordinance. How- 
ever, numerous union organizers have called at this office to determine 
whether or not the ordinance would be enforced. All have been advised 
in the affirmative. The result has been no union organizing in this coun- 
ek es 

Id., oo of Record of Jan. 29, 1940, p. 28290. 

Cf., Johnson v. State of Arkansas, 197 Ark. 1016, 126 S. W. (2d) 289 (1939) 
(“night-riding” statute held applicable to activities of organizers for Southern 
Tenant Farmers’ Union). 

89 During the “Yolo” incident of June 1937, the striking apricot pickers were 
given “floater” sentences under the anti- picketing ordinances. There was also 
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There are two federal statutes which are intended to protect citi- 
zens of the United States against infringement of “any right or privi- 
lege secured to him by the Constitution or laws of the United 
States,” by rendering criminal such infringements.*° In their terms 
these statutes are broad in scope, and would seem to constitute basis 
for federal action in protection of the fundamental civil rights of 
migrants, where hostile local police offer no adequate protection. Cer- 
tain of the leading opinions etching out the scope of federal jurisdic- 
tion in civil liberty cases have restricted the application of those stat- 
utes.** But the recent decision of the Supreme Court of the United 
States in Hague v. C. I. O.** is some indication that a broader view 
of the scope of federal jurisdiction in civil liberty cases may be taken. 

The problem of relief, also, has a direct bearing on the problem of 
migratory farm labor. Residence requirements may bar the agricul- 
tural migrant from relief rolls.** Denial of relief on the grounds that 
employment is available may result in compulsion on workers to ac- 
cept employment at substandard wages.** 

Peonage, labor under coercion for the discharge of any debt or 
otherwise, is outlawed in this country by the Thirteenth Amendment, 
and by Act of Congress in 1867.*° But the problem concerns other 
measures which do not lie clearly within the constitutional prohibition 
and anti-peonage statute. Two types of legislation have been devel- 
oped ; one, directed against the laborer, which punishes “intent to de- 


a specially enacted anti-camping ordinance. Id. pt. 49 (1939) 17947-17997, and 
18092-18132 (exhibits 8210 to 8260). As to the illegality of the “floater” sen- 
tences, see id. pt. 48 (1939) 17628-17633. 

40 35 Stat. 1092 (1909), 18 U. S. C. $51 (1934); 35 Stat. 1092 (1909), 
18 U. S. C. §52 (1934). 

41 Cruikshank vy. United States, 92 U. S. 542, 23 L. ed. 588 (1876); United 
States v. Wheeler, 254 U. S. 281, 41 Sup. Ct. 133, 65 L. ed. 270 (1920); Powe 
v. United States, 109 F. (2d) 147 (C. C. A. 5th, 1940), cert. den., 60 Sup. Ct. 
717 (1940). 

42 307 U. S. 496, 59 Sup. Ct. 954, 83 L. ed. 1423 (1939). = (1939) 
52 Harv. L. Rev. 1136; (1940) 53 Harv. L. Rev. 1031, 1038-10 


43 In a special session which convened in January 1940, the Setain legisla- 
ture enacted a three-year residence requirement for relief applicants. This, 
coupled with drastic reduction in appropriations, have popularly been termed 
the “famine” program. Cf. settlement requirements for relief eligibility. (1940) 
8 I. J. A. Burt. 8; Note (1940) 53 Harv. L. Rev. 1031; N. Y. Times, 
April 11, 1940, p. 28. 

44 See Statement of Governor Olson in Hearings before Senate Civil Liber- 
ties Comm., pt. 47 (1939) 17260; id., testimony on Jan. 13, 1940, by Arthur E. 
Clark, Sec. of Assoc. Farmers of Los Angeles on how they “blasted this labor 
[agricultural labor] off the relief rolls,” and id., testimony on Jan. 15, 1940, of 
A. E. Tabor, manager of Farm Labor Service, Phoenix, Ariz., on recruiting 
of labor from other states for seasonal demands and failure to provide for their 
needs. See also TayLtor, AN AMERICAN Exopus (1939) p. 54. 

4514 Stat. 546 (1867), 8 U. S. C. §56 (1934); 35 Stat. 1142 (1909), 18 
U. S. C. § 444 (1934) ; Clyatt v. United States, 197 U. S. 207, 25 Sup. Ct. 429, 
49 L. ed. 726 (1905) (Federal Anti-Peonage Act held valid). 
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fraud” on the part of a worker who breaks his contract of employ- 
ment, and the other, directed against third persons, which punishes 
those who in any manner “entice” workers into leaving their employ- 
ment. These, plus “vagrancy” laws, “trespasser” legislation, and 
“emigrant agent” statutes, are extremely effective in preventing a 
worker from leaving his employ, where such laws exist. The preva- 
lence of these statutes in certain predominantly agrarian states iden- 
tifies the problem closely with sharecroppers and agricultural 
laborers.*® 


The agricultural laborer needs legislative protection. At least some 
alleviation of his situation can be accomplished through (1) extension 
of the Social Security Act, National Labor Relations Act, and the 
Fair Labor Standard Act to those workers on large-scale industrial- 
ized farms as distinguished from the family-sized, individually owned 
or operated farm; (2) expansion of the Farm Security program of 
providing migratory labor camps, and of building homes for agricul- 
tural workers, and addition of a broad health and medical program ; 
(3) a special committee on the model of the Committee on Farm 
Tenancy to study the problem and propose an extensive program of 
rehabilitation and reclamation projects for resettlement of migrant 
families. An effective Federal Placement Service with a realistic 
approach toward the problem of supply and demand, which would 
provide for decasualization ** of the labor market is also necessary. 
Some method of obtaining statistics on the movement of migrant 
labor from state to state and the extent of their employment should 
be adopted. As a final matter, it is important to mention the great 
need for self-help. A strong organization is an effective method of 
protecting the civil and political rights of the individual. 


Rena G. ALPERT. 


46 See 5 I. J. A. Bute. (1937) pp. 71, 75-82. See N. Y. Times, Nov. 25 and 
26, 1936, for account of successful federal prosecution of Paul D. Peacher for 
peonage in Arkansas. In charging the jury. the judge said, “this is not a lone 
case in Arkansas. It occurs frequently and it ought to be stopped.” 

In 1939, the General Assembly of Arkansas passed a measure outlawing the 


county system of leasing prisoners convicted of misdemeanors. Acts of Ark. 
of 1939, Act 118, p. 273. 


47 See Testimony of James E. Wood, Economist on Senate Civil Liberties 
Committee Staff. Hearings before the Committee on January 25, 1940. 

Decasualization of a labor market means the inauguration of a system of 
employment in a labor market characterized by casual or brief employment, for 
purposes of relating labor supply to labor demand to permit employment of as 
many workers as possible. The employers’ demands are channeled through the 
exchange which, with its list of registered workers and their record of employ- 
ment, distributes the employment available to workers in their turn so as to 
dovetail their employment from job to job. 
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STATE BARRIERS TO HIGHWAY TRANSPORTATION 


It was more than a century and a half ago when James Madison 
wrote that the practice of many states in restricting the commercial 
intercourse with other states, though not contrary to the Federal Ar- 
ticles, was certainly adverse to the spirit of the union and tended to 
beget retaliating regulations, not less expensive and vexatious to 
themselves than they were destructive of the general harmony.’ If 
the word “Constitution” were substituted for the word “Articles” 
the same passage would be true today. Yet the framers of the Con- 
STITUTION gave Congress the power to regulate commerce among the 
several states in order to prevent the recurrence of just such a sit- 
uation. 

To what then should the hundreds of trade barriers that are today 
obstructing the free flow of commerce among the states be attributed, 
and what methods should be used in dealing with them? Should the 
United States Supreme Court weigh the merits of each piece of state 
legislation or administrative order affecting interstate commerce, as 
applied to a single concrete state of facts, in order to determine how 
slight or how heavy will be the burden upon interstate commerce 
and how little or how much will be its regulatory effect? Or should 
it be concerned with only those provisions which beyond all reasonable 
doubt are discriminatory and hostile to the congressional grant of 
authority, leaving the general solution of the problem to Congress? 

Perhaps nothing recently has so dramatized the problem of state 
trade barriers and created as much discussion as has the dissenting 
opinion of Justices Black, Frankfurter and Douglas in McCarroll v. 
Dixie Greyhound Lines, Inc.2, One commentator sees in the opinion 
a belief of the dissenting justices that Congress alone, and not the 
Supreme Court, can decide whether a state tax is an unconstitutional 
burden on interstate commerce, and apparently he fears that the Court 
may be in favor of giving up its position as umpire of the Federal 
system.’ Another professes to see an indication of a shift in emphasis 
of the Court, already anticipated to some degree in South Carolina 
State Highway Dept. v. Barnwell Bros,‘ and McGoldrick v. Berwind- 
White Coal Mining Company.’ His view is that inasmuch as the 


1 From letter of James Madison, 1787, urging calling of Constitutional Con- 
vention. 


260 Sup. Ct. 504, 84 L. ed. (adv. op.) 441 (U. S. 1940). 

3 Address by John Dickinson, former Assistant Attorney General at the 
symposium on Constitutional law held in Washington, D. C., under the joint 
direction of The George Washington University Law School and the Federal 
Bar Association, March 28-30, 1940. Summarized in 8 L. W. 574 (1940). 

4303 U. S. 177, 58 Sup. Ct. 510, 82 L. ed. 734 (1938). 

560 Sup. Ct. 388, 84 L. ed. 343 (adv. op.) (U. S. 1940). 
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burden of umpiring the federal system has become very heavy upon 
the Court, it manifestly is growing a bit weary of having to under- 
take individual decisions in every instance and is therefore putting it 
up to Congress to devise some national policy.® 

The McCarroll case, in itself, would probably have created little 
stir. Arkansas had enacted a statute prohibiting the entry into the 
State of any automobile or truck carrying over twenty gallons of 
gasoline in its gasoline or auxiliary tanks until a State tax of six and 
one-half cents per gallon had been paid. Dixie Greyhound Lines, 
which had applied for an injunction against enforcement of the statute, 
operated an interstate bus line service, principally between Memphis, 
Tennessee, and St. Louis, Missouri. Storage facilities for gasoline 
were maintained at these terminals and it was the company’s practice 
to obtain there the amount of motor fuel necessary to make the sched- 
uled trip, plus some ten additional gallons to meet any emergency. 
The busses traveled four different routes, two from Memphis through 
Arkansas to Missouri, and two from Memphis to cities in Arkansas. 
On the trips to Missouri, the tax exacted by Arkansas was greater 
than would be a tax on the gasoline actually used in Arkansas. But 
on the trips from Memphis into Arkansas and back, the tax exacted, 
because of the twenty gallon exemption, was less than would have 
been a tax on the gasoline used in Arkansas. When all the routes 
were taken together, the daily tax which Arkansas would collect if 
the bus company had carried only enough gasoline to complete each 
trip would have been less than a tax on gasoline consumed in Arkan- 
sas. Therefore a bus would have been able to carry a reserve supply 
of almost three gallons on each trip without having to pay a tax any 





6 Testimony of William Y. Elliott, Professor, School of Government, Harvard 
University. Given before the Temporary National Economic Committee on 
March 23, 1940. 

That portion of the opinion in McCarroll v. Dixie Greyhound Lines, Inc., 
—. which most clearly illustrates the problem to be considered reads as 
ollows: 

“Judicial control of national commerce—unlike legislative regulations—must 
from inherent limitations of the judicial process treat the subject by the hit and 
miss method of deciding single local controversies upon evidence and informa- 
tion limited by the narrow rules of litigation. Spasmodic and unrelated in- 
stances of litigation cannot afford an adequate basis for the creation of in- 
tegrated national rules which alone can afford that full protection for interstate 
commerce intended by the Constirution. We would, therefore, leave the ques- 
tions raised by the Arkansas tax for consideration of Congress in a nation-wide 
survey of the constantly increasing barriers to trade among the states. Uncon- 
fined by ‘the narrow scope of judicial proceedings’ Congress alone can, in the 
exercise of its plenary constitutional control over interstate commerce, not only 
consider whether such a tax as now under scrutiny is consistent with the best 
interests of our national economy, but can also on the basis of full exploration 
of the many aspects of a complicated problem devise a national policy fair alike 
to the states and our Union. Diverse and interacting state laws may well have 
created avoidable hardships. . . . But the remedy, if any is called for, we think 
is within the ample reach of Congress.” 
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greater than that which Arkansas could apparently constitutionally 
impose as compensation for the use of her highways. 

The contention of the bus company that this method of taxing con- 
stituted a direct and unreasonable burden upon interstate commerce 
was upheld by Justice McReynolds, speaking for the majority of the 
Court. In affirming the decision of the Circuit Court of Appeals’ he 
accepted the lower court’s view that there was no reasonable relation- 
ship between the taxing of gasoline transported over the roads of 
Arkansas for consumption beyond the State and a fair charge for the 
use of the highways. Justice Stone delivered a concurring opinion, 
in which the Chief Justice, Justice Roberts and Justice Reed joined, 
in order to answer the appellant’s contention that the tax, in its prac- 
tical operation, reached the same result that a tax of acknowledged 
constitutional validity would reach. It was pointed out that it is not 
enough that the taxes when collected are expended upon the State’s 
highways, but that it must appear on the face of the statute or be 
demonstrable that the tax is measured by or has some fair relation- 
ship to the use of the highways for which the charge is made. An 
unlawful exaction, it was said, cannot be justified by insisting that it 
would be lawful if the taxpayer were to relinquish some of the com- 
merce which the CoNsTITUTION protects from state interference. 

The dissenting justices, however, following the judicial rule that 
every enactment of a legislature carries a presumption of constitutional 
validity, were of the belief that the Court should not have to be bur- 
dened with calculation and speculation to establish the mischief of a 
statute where the single concrete situation before the Court does not 
show it to be beyond all reasonable doubt in violation of the commerce 
clause. In this instance, the statute manifested no hostility to, or 
levy upon, gasoline carried as a commodity in interstate commerce, 
but instead was a measure designed to reach the big heavy busses and 
trucks which entail the most serious wear and teach upon the roads. 
It has been conceded that a state has the power to impose certain fees 
and taxes as compensation for the use of their highways which do 
not in any real sense measure with exact precision the value of such 
use, and the fact that this tax may induce a reduction in the amount 
of gasoline reserves previously carried did not, in their opinion, con- 
demn it on that sole ground alone, no more than would a state law 
actually prohibiting vehicles above a certain size or weight, as a reg- 
ulatory measure, be condemned in the absence of congressional pro- 
hibition. 

The difficulty in expecting the Court to sweep away the trade bar- 
rier situation by a strict interpretation of the interstate commerce 


7101 F. (2d) 572 (C. C. A. 8th, 1939). 
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clause lies in the fact that while the cumulative effect of many statutes 
may turn out to be a real burden on interstate commerce, the state 
legislation in itself may be innocuous. A law on its face may not 
discriminate against out-of-state vehicles, and may be justified per- 
haps as compensation for use of the highways, but when pyramided 
against a single vehicle traveling through several states, may consti- 
tute a real handicap and burden to motor transportation.® 


In addition to the problem of legislation, the source of barrier prac- 
tices is frequently found in discriminatory and burdensome adminis- 
tration of state statutes. A recent type of levy has come into being in 
fourteen states in the form of a caravan tax levied on motor caravans 
or motor convoys. The imposition of such a fee has been held not 
to infringe any constitutional limitation on state power unless the 
claimant can prove that it exceeds a reasonable charge for defraying 
the cost of police regulation.* Instances have been found, however, 
where administrative agencies have applied these laws to bona fide 
tourists who have found it convenient or desirable to take delivery 
of a new car at the factory, or who, as a result of car trouble en route, 
have traded their old car for a new one and are using “in transit” 
plates en route to their home state.*° Obviously, such motorists 
should be accorded the same treatment as other legitimate tourists, 
but such cases would rarely be taken to court. 


In addition to tax legislation, the states impose burdens upon com- 
mercial motor trucks operating in interstate commerce in the exercise 
of their police power. Carrying capacity, the size and weight of 
trucks, unquestionably have a direct relation to the wear and hazards 
of the highway. For this reason the authority of the state to impose 
directly reasonable limitations on the weight and size of vehicles, al- 
though applicable to interstate carriers, has often been sustained." 
Yet there is no doubt that such limitations cumulatively act as trade 
barriers and have a controlling effect upon the cost of truck transpor- 
tation. The spread in the limitation on maximum gross weight runs 
all the way from 18,000 pounds authorized in Kentucky to 120,000 


8 Marketing Laws Survey, Comparative Charts, etc. 


® Cf. Morf v. Bingaman, 298 U. S. 407, 56 Sup. Ct. 756, 80 L. ed. 1245 (1936) 
and Ingels v. Morf, 300 U. S. 290, 57 Sup. Ct. 439, 81 L. ed. 653 (1937). 


10 Testimony submitted to the Temporary National Economic Committee by 
Russell E. Singer, General Manager, American Automobile Association at the 
Hearings on Interestate Trade Barriers, March 21, 1940. Mr. Singer indicated 
that much of this type of legislation was retaliatory. 


11 Morris v. Duby, 274 U. S. 135, 47 Sup. Ct. 548, 71 L. ed. 966 (1927); 
Sproles v. Binford, 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 (1932) ; 
Hicklin v. Coney, 290 U. S. 169, 54 Sup. Ct. 142, 78 L. ed. 247 (1933); South 
Carolina State Highway Dept. v. Barnwell Bros., supra. 
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pounds approved by Rhode Island.?_ A limitation on the load carried 
rather than on the weight of the truck has also been held to be con- 
stitutional. Thus, in Texas a provision that a truck may only carry 
7,000 pounds if it passes a railroad station, but 14,000 pounds if it 
merely goes to and from a railroad station, has been held to be within 
the right of the State to foster fair distribution of traffic as between 
the highways and the railroads to the end that all necessary facilities 
shall be maintained."* 

For a single vehicle, the maximum permissible length varies from 
2514 feet in Kentucky to 50 feet in Vermont, while for any combina- 
tion of vehicles from as low as 30 feet to 85 feet with some states im- 
posing no statutory restrictions except as the maximum weight re- 
strictions may operate to limit the length of the vehicle.** No matter 
how desirable a limitation may be, it is the lack of uniformity between 
the laws of the different states that will often lead to some absurd 
results.‘° Then, too, wide differences in state motor vehicle laws 
may retard the general economic improvement in the service offered 
to the public in one state because of the laws of another state. Due 
to the motor bus weight restrictions in Tennessee and North Carolina, 
a barrier is built which prohibits the use of the most modern equip- 
ment on runs extending from New York City to points in Florida in 
through service. This results by reason of the fact that although 


Florida has recognized the advantage of the free flow of interstate 


12 Testimony of John V. Lawrence, General Manager, American Trucking 
Associations, Inc., at the Hearings on Interstate Trade Barriers before the 
Temporary National Economic Committee on March 20, 1940. 


13 Sproles v. Binford, supra. 


14 Testimony submitted to the Temporary National Economic Committee by 
A. H. Martin, Jr., Executive Director, Marketing Laws Survey of Work Proj- 
ects Administration, Federal Works Agency, at the Hearings on Interstate 
Trade Barriers, March 18, 1940. 


15 An incident of this nature was related by John V. Lawrence in testifying 
before the T. N. E. C. See note 9, supra. Lightning disabled the municipal 
power plant of Old Hickory, Tenn., and its 10,000 inhabitants were left tem- 
porarily without light, water and fire protection. A truck was dispatched from 
Chicago with a transformer necessary to repair the plant. Knowing vaguely 
of the red tape ahead, the shipper gave his driver a letter: “This truck is on 
an errand of mercy. A city of 10,000 people is dependent on light, water and 
fire protection which the transformer carried hereon will provide. If this ve- 
hicle should happen not to be within state regulations, please consider its mis- 
sion and let it go through.” At West Point, Ky., the truck was halted. By 
the inspector’s tape measure it was 12 inches longer than the law allowed. 
The driver showed his letter. It was interesting, but the law was the law; the 
truck didn’t move. The driver telephoned Chicago for help, and soon the wires 
to the Tennessee Governor’s office at Nashville were buzzing. The Governor 
sent a telegram; that, too, was interesting. But only when $100 was tele- 
graphed the driver to pay his fine was the truck released. While a city in 
danger waited, relief was held lawbound a full day. After delivering the 
transformer, the driver asked permission to take the empty truck home through 
Kentucky. It was denied, after another 24-hour delay, and the driver finally 
got his truck back to Chicago via a wide detour of Kentucky through Missouri. 
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traffic by amendments to laws allowing the use of the most modern 
equipment, this advantage cannot become a reality until the restric- 
tions of other states are removed.’"® 

Laws affecting motor vehicles, however, represent but a small part 
in a study of interstate barriers. The subject is much too broad to 
be encompassed here, for the taxing and general regulatory powers 
have also been used to exclude competitive types of commodities such 
as margarines and liquors, and have been aimed at competitive types 
of merchandising, such as the itinerant trucker laws. The states’ police 
powers in the protection of health and sanitation, including inspection 
and quarantine, have often been applied in the dairy, nursery, live- 
stock and liquor industries as a means of excluding out-of-state 
products. Under the exercise of the states’ sovereign powers in re- 
gard to conservation of natural resources and ownership of public 
works and property, states have enacted laws giving preferences to 
local bidders or to residents generally, and to local products for state 
institutions. This form of legislation is frankly discriminatory and 
can be properly included under the definition of a trade barrier, which 
has been stated to be any statute, regulation or practice which operates 
to the disadvantage of persons, products or commodities coming from 
sister states, to the advantage of local residents or industries.’* 

Four lines of attack on trade barriers have been suggested, i.e. 
court action, congressional action, interstate coOperation and fed- 
eral-state codperation.'* As indicated by the court itself, judicial pro- 
nouncements will not combat the general problem and reéstablish 
freedom of trade among the states. Congress, as yet, has assumed 
no comprehensive jurisdiction in this field. Many state governments 
have undoubtedly given much time and attention to the problem and 
through the Council of State Governments have codperated to halt 
retaliation and to check further legislation of a discriminatory type, 
although there has been no great progress to date in the repeal of 
existing barriers. The states are, however, faced by the difficulties 
of our complicated tax system and the attempts of the nonresident 
business operator to avoid being taxed even on a parity basis with 
the resident taxpayer. 

The solution of the highway problem would appear to lie mainly 


16 Testimony submitted to the Temporary National Economic Committee by 
Park M. Smith, National Association of Motor Bus Operators at the Hearings 
on Interstate Trade Barriers, March 21, 1940. 

17S. Chesterfield Oppenheim, Chairman, Advisory Council, Marketing Laws 
Survey, in address before the National Conference on Interstate Trade Bar- 
riers, Chicago, April 5, 1939. 

18 Statement of Frank Bane, Executive Director Council of State Govern- 
ments, before the Temporary National Economic Committee at the Hearings 
on Interstate Trade Barriers, March 18, 1940. 
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in federal-state codperation, especially with respect to weight and 
length limitations. The Assistant Attorney General for the State of 
Kentucky, in defending the maximum weight limit in that State has 
declared that, because of the composition of the State’s roads, their 
narrowness, and many sharp curves, to open the highways to trucks 
of the weight and size permitted in some other states would so en- 
danger and inconvenience other traffic and so damage the highways 
as to create a “real trade barrier.” '* Since many of the states are 
not prepared to build up a road system such as would support the 
motor traffic desirable in the interests of national commerce, the Fed- 
eral government should, by setting up federal statutes to lay down 
reasonable standards for the interstate passage of motor vehicles, and 
by necessary grants-in-aid, rebuild and keep open the main avenues of 
interstate traffic.2® If the grant-in-aid machinery is not considered 
adequate for the purpose of inducing appropriate state legislation, the 
Federal government might raise its excise tax on gasoline and re- 


19 Testimony of M. B. Holifield before the Temporary National Economic 
Committee at the Hearings on Interstate Trade Barriers. 

20 Cf. Morris v. Duby, supra. The appellant in this case contended that cer- 
tain sections of the General Laws of Oregon prohibiting the use of highways 
to any vehicle, having with its load a combined weight above a limit specified 
by the State Highway Commission, was void as being in violation of the Fed- 
eral Highway Act. The Secretary of Agriculture, by virtue of three Acts of 
Congress, one of July 11, 1916, c. 241, 39 Stat. 355, an amendment thereto of 
February 28, 1919, c. 69, 40 Stat. 1189, 1200, and the Federal Highway Act of 
November 9, 1921, c. 119, 42 Stat. 212, was authorized to codperate with the 
states, through their respective highway departments, in the construction of 
rural post roads. These required that no money appropriated under their pro- 
visions should be expended in any state until it should by its legislature have 
assented to the provisions of the Acts. They provided that the Secretary of 
Agriculture and the state highway department of each state should agree upon 
the roads to be constructed therein and the character and method of their con- 
struction. The construction work in each state was to be done in accordance 
with its laws, and under the supervision of the state highway department, sub- 
ject to the inspection and approval of the Secretary and in accord with his 
rules and regulations made pursuant to the federal acts. The states are re- 
quired to maintain the roads so constructed according to their laws. In case 
of failure of a state to maintain any highway within its boundaries after con- 
struction or reconstruction, the Secretary was authorized to proceed ‘on notice 
to have the highway placed in proper condition of maintenance, at the charge 
and cost of the federal funds allotted to the State, and henceforth to refuse any 
further project in such state until the State shall reimburse the government for 
such maintenance and shall pay into the Federal Highway Fund for reappor- 
tionment among all the states the sum thus expended. 

It was held that the Acts of Congress and of Oregon for state and federal 
codperation respecting construction and maintenance of highways do not impose 
a contractual obligation on the state to continue permitting the weights of 
trucks and loads that were permitted on the highways when the agreement was 
made, and inasmuch as maintenance of a highway is primarily imposed on the 
State, and regulation of its use is a state function in which it is not to be inter- 
fered with unless regulations adopted are so arbitrary or unreasonable as to 
defeat the purposes of the federal acts, the limitations were valid. 

This opinion, however, would not seem to indicate that if the Act had re- 
quired an express contractual obligation on the part of the state to maintain 
certain standards it would not have been held valid, even though the State there- 
by contracted away part of its right to regulate use of the public highways. 
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fund portions collected to such states as enact satisfactory legislation.”* 
Or grants-in-aid might be coupled with mileage taxes, if necessary, 
but in order to avoid the extremely expensive and administratively 
complicated device of setting up ports of entry, which several states 
now have established to prevent tax evasion, some sort of regional 
arrangements would have to be made to prevent duplication of ad- 
ministration.?? 

Whatever form the eventual solution may take, perhaps the most 
encouraging feature of the entire problem is the amount of discussion 
that has been aroused, for out of that discussion surely some prac- 
tical solution will soon be found. HERBERT MEYER. 


A New ExpREssION oF JUDICIAL SELF-LIMITATION 


On January 29, 1940, Mr. Justice Frankfurter delivered the opin- 
ion for the entire court in the case of the Federal Communications 
Commission v. The Pottsville Broadcasting Company.’ As the case 
is the basis for a reasonably comprehensive analysis of the scope of 
judicial power as interpreted by the Supreme Court in regard to 
administrative tribunals it might be well to briefly state the facts and 
procedure of the Pottsville case. In May, 1936, the Pottsville Broad- 


21 This suggestion was made by Dr. Elliott. See note 6, supra. Dr. Elliott 
also calls attention to the equalizing effect of the federal rebate of the inherit- 
ance taxes in attempting to prevent an abuse by states of the taxing power, and 
to the Social Security type of legislation where some sort of effort at reg- 
ularizing the grant-in-aid for the federal contribution basis has been made. 


22 Gardner Harding writes amusingly of these ports of entry in an article in 
The Washington Post of April 7, 1940, entitled “Consumer Is on Firing Line 
in New War Between the States.” “The most summary and unblushing tactics 
of all are the ports of entry. The birth of this particular offspring of states’ 
rights was in Kansas, and its pretext was the obvious need of some means of 
guarding against the ‘bootleg’ gasoline that was pouring across the state’s 
border from Oklahoma and Texas. But the 66 customhouses that Kansas main- 
tains on its frontiers now exert an interference with interstate trade that is 
positively spectacular. 

“Kansas is not alone, though in maintaining customhouses. Nebraska has 
31 of her own, New Mexico, 22, California, 14, and eight other states either 
possess ports of entry or are empowered by statute to set them up. 

“Wretched is the life of the interstate shipper and trucker who seeks to cross 
these minutely guarded frontiers. Ton-mile taxes are levied on strangers at a 
higher rate than on the canny natives. Safety and insurance laws, often at 
variance with one another, are rigidly enforced at these points. 

“The delay factor has so far kept ports of entry out of the East, where both 
Rhode Island and New Jersey have seriously considered the idea. In New 
Jersey’s case it was discovered that 24 ports of entry would be needed, and that 
to inspect the 22,000 trucks and 1,000,000 cars that use these highways weekly 
would cost the State $400,000 a year. More than that, at a minimum of three 
minutes for each inspection it would cost business a total of 12,500 cumulative 
days lost in a single year.” 

160 Sup. Ct. 437, 84 L. ed. (adv. op.) 361 (1940) noted (1940) 8 Geo. Wasu. 
L. Rev. 849. 

6 
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casting Company was denied a permit to construct a broadcasting 
station at Pottsville, Pennsylvania, by the Commission on two 
grounds, one of which was that the applicant was financially disquali- 
fied. The company appealed to the Court of Appeals for the District 
of Columbia where the decision of the Commission was reversed 
because of its erroneous interpretation of the Pennsylvania law.? 
The case was remanded to the Communications Commission for “re- 
consideration in accordance with the views expressed.” Following 
this remand the Commission set for argument the company’s applica- 
tion along with two rival applications which had been filed subse- 
quent to that of the company. The company then sought and obtained 
a writ of mandamus from the Court of Appeals.* That writ “com- 
manded the Commission to set aside its order designating respond- 
ent’s application ‘for rehearing on a comparative basis’ with the other 
two, and ‘to hear and reconsider the application of the Pottsville 
Broadcasting Company on the basis of the record as originally made 
and in accordance with the opinions’ of the Court of Appeals in the 
original review (98 F. (2d) 288), and in the mandamus proceedings.” 
The Supreme Court reversed the Court of Appeals and directed that 
the writ of mandamus be dissolved and the petition of the company 
be dismissed. 

The issue in the case being narrow and technical, the Court might 
have limited its opinion and saved what appear to be prophetic re- 
marks for future cases. Rather we find an outline of guiding prin- 
ciples of the doctrine of judicial self-limitation that may form the 
basis for clarifying this controversial field of the law. 

The Circuit Court of Appeals for the District of Columbia in the 
Pottsville case founded its decision upon the familiar doctrine that 
a lower court is bound to follow the mandate of the appellate tri- 
bunal.* It is not so strange that the Court should adopt this analogy 
for the justification of its inherent power to issue the writ of man- 
damus. We are familiar with other analogies used by the courts in 
rendering decisions relating to the functions of administrative tri- 
bunals. As to the nature of the evidence required by the Court to 
sustain the administrative’s findings of fact, we know that it must 


298 F. (2d) 288 (App. D. C. 1938). 
3105 F. (2d) 36 (App. D. C. 1939). 
4“The provision that in case the court reversed the decision of the Commis- 
sion, ‘it shall remand the case to the Commission to carry out the judgment of 
the court,’ means no more than that the Commission in its further action is to 
respect and follow the court’s determination of the questions of law.” Federal 
Radio Commission v. Nelson Bros., 289 U. S. 266, 278, 53 Sup. Ct. 627, 633, 
77 L. ed. 1166, 1174 (1932). The Court might have taken heed of this limita- 
tion of its judicial power. 


be enough to justify, if the trial were to a jury, a refusal to direct 
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a verdict when the conclusion sought to be drawn from it is one 
of fact for the jury.’ In determining what appropriate rule of law 
the administrator or commission should apply, the approach is iden- 
tical with that which it would pursue were it reviewing a legal ruling 
by a lower court. The particular analogy in the Pottsville case 
prompts this statement from Mr. Justice Frankfurter: 


The technical rules derived from the interrelation of judicial 
tribunals forming a hierarechical system are taken out of their 
environment when mechanically applied to determine the extent 
to which congressional power exercised through a delegated 
agency, can be controlled within the limited scope of “judicial 
power” conferred by Congress under the ConstiTuTIoN." 


A few paragraphs further in the opinion we find: 


But to assimilate the relation of these administrative bodies 
and the court to the relationship between lower and upper 
courts is to disregard the origin and purposes of the movement 
for administrative regulation and at the same time to disregard 
the traditional scope, however far-reaching, of the judicial proc- 
ess. Unless these vital differentiations between the functions of 
judicial and administrative tribunals are observed, courts will 
stray outside their province and read the laws of Congress 
through the distorting lenses of inapplicable legal doctrine.® 


In view of the fact that most of the controlling decisions inter- 
preting the extent of judicial power over administrative tribunals 
were handed down by a bare majority of the Supreme Court with 
extensive dissents being written by Justices like Brandeis, Cardozo, 
and Stone, it seems appropriate to review some of the prevailing prin- 
ciples in light of the Pottsville case. 


Much of the administrative law of the country and the various acts 
of Congress have been built up around the Interstate Commerce Com- 
mission. The statutory jurisdiction of the federal courts to enjoin 


5 Baltimore & Ohio R. Co. v. Groeger, 266 U. S. 521, 524, 45 Sup. Ct. 169, 
170, 69 L. ed. 419, 422 (1925); N. L. R. B. v. Columbian Enamel & Stamping 
Co., 306 U. S. 292, 300, 59 Sup. Ct. 501, 83 L. ed. 660 (1939). 


6In Jones v. Securities and Exchange Comm., 298 U. S. 1, 15, 56 Sup. Ct. 
654, 80 L. ed. 1015 (1936), the Court likened the stop order proceeding to a 
suit in equity. Then finding that the equity practice permitted a plaintiff to 
withdraw his suit at any time if that withdrawal would not injure the defendant, 
it concluded that the equity practice must bind the Commission. Landis in his 
article Administrative Policies and the Courts (1938) 47 Yate L. J. 519 sug- 
gests, “that had the case involved a misapplication of the equity practice by an 
inferior judge, the court would have stopped there, pointed out the error and 
reversed his conclusions. But for the Commission not to realize that its stop 
order proceedings were like suits in equity and not to be aware of the equity 
practice and merely commit error, in the words of Mr. Justice Sutherland it 
was ‘the assumption of arbitrary power by an administrative body.’ ” 


7 Supra note 1, 441. 
8 Supra note 1, 442. 
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and set aside an order of the Commission was granted in 1906, be- 
cause then, for the first time, the rate-making power was conferred 
on the Commission, and then disobedience of its orders was first 
made punishable by the Hepburn Act of June 29, 1906.° The juris- 
diction conferred by the Hepburn Act was transferred substantially 
unchanged to the Commerce Court by the Act of June 18, 1910. 
The act for the creation of the Commerce Court provided that it 
should have the jurisdiction of the then Circuit Courts of all cases 
brought to enjoin, set aside, or annul or suspend in whole or in part 
any order of the Commission. When the Commerce Court was abol- 
ished by the Act of October 22, 1918, this jurisdiction was conferred 
on the several District Courts of the United States.*° 

The scope of judicial review of the Commission’s orders was soon 
thereafter outlined by the Supreme Court in the case of J. C. C. v. 
Illinois Central R. Co2* The standard was there laid down that in 
determining whether an order of the Commission should be sus- 
pended or set aside, the courts should consider: (a) all relevant 
questions of constitutional power or right ; (b) all pertinent ques- 
tions as to whether the administrative order was within the scope of 
the delegated authority under which it purported to have been made ; 
and (c) whether, even although the order was in form within the 
delegated power, nevertheless it should be treated as not embraced 
therein, because the exertion of authority which might be questioned 
might have been manifested in such unreasonable manner as to cause 
it to be within the elementary rule that the substance and not the 
shadow, determines the validity of the exercise of the power. 

These rules were soon crystallized by later court decisions applicable 
to the Interstate Commerce Commission.’? It became settled that 
the Commission’s order must be set aside if it rested upon an er- 
roneous rule of law; ** or if based upon a finding made without evi- 
dence ; ** or if based upon evidence which clearly did not support it.’® 


® For an analysis of the statutes under consideration see MCFARLAND, JUDICIAL 
CONTROL OF THE FEDERAL TRADE COMMISSION AND THE INTERSTATE COMMERCE 
Commission (1933) p. 114, and I SHARFMAN, THE INTERSTATE COMMERCE 
Commission (1931) c 1 

104 INTERSTATE COMMERCE Acts ANNOTATED (1930) 3137 (historical note). 

11215 U. S. 452, 30 Sup. Ct. 155, 54 L. ed. 280 (1910); the entire formula 
was later reaffirmed I. C. C. v. Union Pacific R., 222 U. S. 541, 32 Sup. Ct. 
108, 56 L. ed. 308 (1911). 

12 For a complete analysis of Supreme Court decisions involving the Inter- 
state Commerce Commission see Tollefson, Judicial Review of the Decisions 
of the I. C. C. (1937) 4 Geo. Was. L. Rev. 503. 

137, C. C. v. Diffenbaugh, 222 U. S. 43, 32 Sup. Ct. 22, 56 L. oy 83 (1911) ; 
Tap Line Cases, 234 U. S. 1, 34 Sup. Ct. 741, 58 L. ed. 1185 (1913). 


14 Chicago Junction Case, 264 U. S. 258, 44 Sup. Ct. 317, 68 L. ed. 667 (1923). 


15], C. C. v. Union Pacific R. Co., 222 U. S. 541, 32 Sup. Ct. 108, 56 L. ed. 
308 (1911); see also New England Divisions Case, 261 U. S. 184, 43 Sup. Ct. 
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On the other hand it was not for the courts to inquire into the sound- 
ness of the reasoning by which the conclusions of the Commission 
were reached.’* Courts could not under the guise of exerting judicial 
power, usurp merely administrative functions by setting aside a law- 
ful order upon their conception as to whether the administrative 
power had been wisely exercised. Power to make the order and 
not the mere expediency or wisdom of having made it was the ques- 
tion.17 A court should not sit as a board of revision to substitute 
its judgment for that of the legislature or Commission.** 

Leaving the decisions made involving orders or actions by the 
Interstate Commerce Commission, we find that the rules there 
formulated were in substance reaffirmed by the decisions.’® 


270, 67 L. ed. 605 (1922); and see Atchison, T. & S. F. Ry. v. U. S., 203 
Fed. 56 (1913), aff'd 231 U. S. 736, 34 Sup. Ct. 316, 58 L. ed. 460 (1913) 
(holding that only the clearest evidence that the Commission has completely 
misconceived the testimony or has wilfully disregarded it, will sustain the charge 
of arbitrary or unreasonable discharge of the statutory and constitutional duties 
imposed upon it). 

16 Assigned Car — 274 U. S. 564, 47 Sup. Ct. 727, 71 L. ed. 1204 (1926) ; 
Virginia Ry. Co. v. U. S., 272 U. S. 658, 47 Sup. Ct. 22 22, 71 L. ed. 463 (1926) ; 
Anchor Coal Co. v. mt) S. 24 F. (2d) 462 (D. C. W. D. Okla. 1938), rev'd 
on other grounds, 279 U. S. 812, 49 Sup. Ct. 262, 73 L. ed. 971 (1928). 


177, C. C. v. Chicago & A. R., 215 U. S. ha 30 .- Ct. 163, 54 L. ed. 291 
(1909) ; Baltimore & Ohio R. v. U. S., 215 U. S. , 30 Sup. Ct. 164, 54 
L. ed. 292 (1909). 

18 Minnesota Rate Cases, 230 U. S. 352, 58 Sup. Ct. 729, 57 L. ed. 1511 
(1912). The Commerce Court was held to have misinterpreted the rules in 
I. C. C. v. Illinois, supra note 8, in providing an independent judgment in- 
volving undisputed facts. The Court said, “. . . if the view of the statute 
upheld below be sustained, the Commission would become but a mere instrument 
for the purpose of taking —— to be submitted to the courts for their 
ultimate decision.” U. S. Louisville & N. R. R. Co., 235 U. S. 314, 321, 
35 Sup. Ct. 113, 114, 59 L. _ 245, 251 (1913). 


19 In a case involving the Packers and Stockyards Acts of August 15, 1921, 
42 Stat. 159, 163-168, 7 U. S. C. §§ 201-217 (1934) an order of the Secretary 
of Agriculture wherein was prescribed a tariff of maximum charges for services 
at the Omaha stockyards, the Court sustained the order on the ground that the 
evidence was ample for the findings and conclusions reached by the Secretary. 
Mere error in reasoning upon the evidence adduced would not invalidate the 
order. Tagg Bros. & Moorehead v. U. S., 280 U. S. 420, 59 Sup. Ct. 220, 74 
L. ed. 524 (1930). 

In 1931 a Minnesota Statute was under scrutiny which provided that in the 
event of a fire loss and the parties could not agree upon the amount and where 
one party declined to select an appraiser the other party might secure a judi- 
cially appointed umpire whose decision as to the amount of the loss would be 
conclusive. The court sustained the constitutionality of the statute stating that 
the conclusiveness of the umpire’s findings of fact was analogous to the findings 
of various boards and Commissions whose findings are made conclusive by 
statutes upon the court if supported by evidence. Hardware Dealers Mutual 
Fire Ins. Co. v. Gledden Co., 284 U. S. 151, 52 Sup. Ct. 69, 76 L. ed. 214 
(1931). 

We find most of the rules previously outlined reaffirmed by Chief Justice 
Hughes in Federal Radio Commission vy. Nelson Bros., supra note 4. “Whether 
the Commission applies the legislative standards validly set up, whether it acts 
within the authority conferred on or goes beyond it, whether its proceedings 
satisfy the pertinent demands of due process, whether, in short, there is com- 
pliance with the legal requirements which fix the province of the Commission 
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The distinction made in the railroad cases between questions of 
“law” and questions of “fact” has not been, and it is submitted cannot 
be satisfactorily applied. The abstractness of this division of power 
is realized by a consideration of the tenuous distinction between fact 
and law.*° It is common knowledge that courts in ordinary “run- 
of-the-mine” cases tend to confuse the two questions. Where there 
is a misinterpretation involving an order of an administrative, the 
effect is to substitute the court’s judgment for that of the administra- 
tive which is on all sides condemned. The distinction is unsatisfac- 
tory as a guide to the scope of judicial review in that it “tends to 
subordinate the complex relationship between commissions and courts 
to a formalistic rationalization.” ** 


and the governing action are appropriate questions for judicial decision. These 
are questions of law upon which the court is to pass.” 

Although we are here considering cases that do not involve the I. C. C., it 
seems relevant to call attention to Los Angeles Gas Co. v. The R. R. Commis- 
sion, 289 U. S. 284, 53 Sup. Ct. 637, 77 L. ed. 1180 (1932) in view of the fact 
that a state commission was involved and the decision of the Supreme Court in 
effect has not been followed in decisions to be discussed hereafter. The case 
involved rate regulating and the issue, as might be expected was the alleged 
infringement of the due process clause. The Court in effect overruled or lim- 
ited previous decisions involving rate-regulations. The order of the state com- 
mission was affirmed in language that might be interpretated as a broad prin- 
ciple of judicial self-limitation even where a constitutional right is involved. 
Chief Justice Hughes indicated that legislative discretion implied in the rate- 
making power necessarily extends to the entire legislative process embracing 
the method used in reaching the legislative determination as well as the de- 
termination itself. He states that the Commission was entitled to form its own 
judgment as to the appropriate method for determining valuation. Messers. 
Justice Butler and Sutherland dissented on the ground that the case was not 
distinguishable from Smythe v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 
819 (1898). 

The Communications Act of 1934 provided that “The Commission may, in its 
discretion, prescribe the forms of any and all acts, records, and memoranda” 
to be kept by carriers subject to the act. This was a power that had been pre- 
viously lodged with the I. C. C. Suit was brought in a New York District 
Court to set aside the order of the F. C. C. describing a uniform system of 
accounts for telephone companies. When the case came before the Supreme 
Court Justice Cardozo stated: “This court is not at liberty to substitute its 
own discretion for that of the administrative officers who have kept within the 
bounds of the administrative power. To show that these have been excluded 
in the field of action here involved it is not enough that the prescribed system 
of account shall appear unwise or burdensome or inferior to others. Error or 
unwisdom is not equivalent to abuse.” American T. & T. v. U. S., 299 U. S. 
232, 236, 57 Sup. Ct. 170, 81 L. ed. 142 (1936). 


20 Davison, Administration and Judicial Self-Limitation (1936) 4 Geo. Wasu. 
L. Rev. 291, 318. The classical discussion is THAYER, A PRELIMINARY TREATISE 
ON THE LAw oF EvinENcE (1898) c. 5. 


21 SHARFMAN, THE INTERSTATE COMMERCE Commission (1931) p. 439. A 
good many of the conflicting decisions of the court, may be explained by the 
observation made by DicKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY 
or Law (1927) p. 55: “It would seem that when the courts are unwilling to 
review, they are tempted to explain by the easy device of calling the question 
one of ‘fact’ and when otherwise disposed, they say it is a question of ‘law.’” 

For an excellent discussion of this theoretical distinction between law and 
fact see the essay of K. C. Davis (1939) 25 A. B. A. J. 770, 772-774. 
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Accompanying this rule that the court will review questions of law 
but not questions of fact if the essential requisites are present, we 
find existent a universal rule that litigants are entitled to an inde- 
pendent judicial review of the facts when they involve matters of 
constituional right. This view first found expression in the now 
famous Ohio Valley Water Company case.” Justice McReynolds 
speaking for the majority of the Court said: 


if the owner claims confiscation of his property will 
result, the state must provide a fair opportunity for submitting 
that issue to a judicial tribunal for determination upon its own 
independent judgment as to both law and facts; otherwise the 
order is void because in conflict with the due process clause, 
Fourteenth Amendment.”* 


Justice Brandeis wrote a dissenting opinion to which Justice 
Holmes and Clarke concurred. We find here a prelude of Justice 
Brandeis’ “hue and cry” in later decisions: 


Here, it is clear, there was substantial evidence to support 
the findings of the Commission ; and no adequate reason is shown 
for declining to accept as conclusive the facts found by the 
state tribunals.** 


In Crowell v. Benson, with three dissenting justices, the principle 
of the Ohio Valley Water cases was reaffirmed.”* In justification 
for the position of the majority of the court, the Chief Justice in- 
dulges in an analogy, the like of which is condemned in the Pottsville 
case. He seems to feel the power of the court over administrative 
tribunals should be similar to that over special masters and the jury.*® 


22253 U. S. 287, 40 Sup. Ct. 527, 64 L. ed. 908 (1919). 
23 Jd. at p. 289. 
24 Td. at p. 298. 


2 


25 “Tn cases brought to enforce constitutional rights, the judicial power of the 
United States necessarily extends to the independent determination of all ques- 
tions, both of fact and law, necessary to the performance of the supreme func- 
tion. The case of confiscation is illustrative. The ultimate conclusion almost 
invariably depending upon the decisions of questions of fact. This Court has 
held the owner to be entitled to a ‘fair opportunity for submitting that issue to 
a judicial tribunal for determination upon its own independent judgment as to 
both law and facts.’ Ohio Valley Co. v. Ben Avon Borough. . . .” 285 U. S. 
22, 60, 52 Sup. Ct. 285, 296, 76 L. ed. 598, 618 (1932). This quotation seems 
to justify the theory that the courts have become self-appointed supervisors of 
the governmental process. 


26 “Tn a trial by jury in the federal courts the judge is not a mere moderator 
but ‘is the governor of the trial’ for the purpose of assuming its proper conduct 
as well as of determining questions of law. . . . And while the practice of 
obtaining the assistance of masters in chancery and commissioners in admiralty 
may be regarded as furnishing a certain analogy in relation to the normal au- 
thority of the deputy commissioner in making what is virtually an assessment 
of damages, the proceedings of such masters and commissioners are always sub- 
ject to the direction of the court and their reports are essentially advisory, a 
distinction of controlling importance when questions of a fundamental character 
are in issue.” Jd. at p. 61 
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A most comprehensive analysis of the whole problem is contained 
in the St. Joseph Stock Yards case decided in the court’s October 
Term, 1935.27 There we find the Chief Justice going out of his way 
to reaffirm the doctrine of the Ohio Valley case. He in no indefinite 
way corrects the view expressed by the District Court to the effect 
that even though the issue was one of confiscation it felt bound to 
accept the Secretary’s findings as final. Justice Brandeis disagreed 
with the Chief Justice on this point, maintaining that the administra- 
tive agency is the more appropriate tribunal for the determination of 
the issues brought before it. He asserts that as long as the expert- 
ness of the administrative tribunal is guarded by adequate procedure 
that they can be trusted to determine these issues as capably as 
judges.*® Assuming that his thesis is true, the only result of the 
insistence upon an independent judicial review is delay, expensive 
litigation and an indirect nullification of effective rate regulation.*° 


In adhering to the requirement of independent judicial review the 
court has made itself the subject of the criticism that it, as a prac- 
tical matter, is paying only lip-service to the rule. Certainly one 
would be overcredulous to believe that it exerts its “independent 
judgment” and weighs the conflicting evidence of the thousands of 
pages of evidence which go to make up the record accompanying most 
rate-regulation cases. It is interesting to observe that in the St. 
Joseph case Justice Brandeis in calling the attention of the majority 
of the court to the enormous records does so in terms of pages and 
number of exhibits. In a subsequent case he adopts the “weighing 





27 298 U. S. 38, 56 Sup. Ct. 728, 80 L. ed. 1033 (1936). 


28 “Under our system there is no warrant for the view that the judicial power 
of a competent court can be circumscribed by any legislative arrangement de- 
signed to give effect to administrative action going beyond the limits of con- 
stitutional authority. This is the purport of the decisions above cited with re- 
spect to the exercise of an independent judicial judgment upon the facts where 
confiscation is alleged. The question under the Packers and Stockyards Act 
is not different from that arising under any other act, and we see no reason 
why those decisions should be overruled.” Jd. note 24, 52. 


29“The minority is not only sympathetic with the administrative process; it 
hopes to encourage its capacity to dispense more effectively with the business en- 
trusted to it. It fears that the majority doctrine, by reserving judgment on 
these issues to the courts will imperil the responsibility that should attend the 
administrative processes.” Landis, Administrative Policies and the Courts 
(1938) 47 Yare L. J. 519, 530. (Compare the language used by Mr. Justice 
Frankfurter in the last paragraph of the Pottsville case.) 


30 See the dissenting opinion of Mr. Justice Brandeis in the St. Joseph case 
for an analysis of the delay and expense occasioned by the requirement for an 
independent judicial review; see also Davison, Administration and Judicial Self- 
Limitation (1936) 4 Gero. Wasu. L. Rev. 291, 313. One should remember that 
delayed or —— er is often no justice at all. But see Ohio Bell Tele- 

phone Co. U. C. of Ohio, 301 U. S. 292, 305, 57 Sup. Ct. 724, 731, 81 
L. ed. 1073, 1102 (1937). 
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the evidence rule” of the majority but reaches a result expressed in 
terms of pounds.** 

Justice Brandeis while on the bench failed to convince the ma- 
jority of the court of the necessity for applying a “rule of reason” 
to the functioning of administrative tribunals. It is submitted, how- 
ever, that his position rather than that of the majority will gain ad- 
herents. The opinion of the Pottsville case symbolizes to the writer 
a court that, when the opportunity presents itself, will feel that the 
independent review of the courts as outlined by the Ben Avon case 
is sufficiently out-moded to justify an unequivocal reversal. Although 
Mr. Justice Frankfurter wrote the opinion for the full court, it cannot 
be safely assumed that each member subscribes to all his dicta recog- 
nizing the necessity for judicial self-limitation. There is no doubt, 
however, that in the event Mr. Justice Frankfurter cannot prevail 
upon the court to overrule the Ben Avon case, the torch of Justice 
Brandeis will flourish in subsequent dissents.** Don H. Banks. 


Jupic1aAL Power To CONTROL ADMISSION TO THE BAR 


In 1930, but fifteen states required as much as two years of pre- 
legal work for admission to the bar. Today, forty-one jurisdictions, 
including the District of Columbia, have adopted the two-year college 
requirement for law school entrance. The State of Kentucky now 
has this question before it, leaving only seven states which have not 
yet acted.’ 


31 Baltimore & Ohio R. v. U. S., 298 U. S. 349, 381, 56 Sup. Ct. 797, 813, 
80 L. ed. 1209, 1231 (1936). 
ps Consider the implications of the following language taken from the Potts- 
ville case: 
“Courts, like other organisms, represent an interplay of form and function. 
This history of Anglo-American courts and the more or less narrowly de- 
fined range of their staple business have determined the basic characteristics 
of trial procedure, the rules of evidence, and the general principles of ap- 
pellate review. Modern administrative tribunals are the outgrowth of con- 
ditions far different from those. To a large degree they have been a re- 
sponse to the felt need of governmental supervision over economic enter- 
prise—a supervision which could effectively be exercised neither directly 
through self-executing legislation nor by the judicial process. That this 
movement was natural and its extension inevitable was a quarter of a cen- 
tury ago the opinion of eminent spokesmen of the law. Perhaps the most 
striking characteristic of this movement has been the investiture of admin- 
istrative agencies with power far exceeding and different from the conven- 
tional judicial modes for adjusting conflicting claims—modes whereby in- 
terested litigants define the scope of the inquiry and determine the data on 
which the judicial judgment is ultimately based. . . 
“These differences in origin and function preclude wholesale transplanta- 
tion of the rules of procedure, trial and review, which have evolved from 
the history and experience of courts. ci (Italics supplied. ) 
1 Arkansas, Florida, Georgia, Louisiana, Milesioionl. Oklahoma, South Caro- 
lina. 
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A New Jersey lawyers’ poll disclosed that courts are not apt to 
make changes in respect to such matters until the legal profession 
indicates its belief that they are needed and insistently urges action. 
It terms it strange that an overcrowded legal profession is not more 
generally concerned about protecting itself from inundation by in- 
competents by procuring the adoption of adequate requirements for 
admission and the most effective means of administering them. “It 
is fortunate that the measures that will protect the bar will also 
protect the public against the shyster.” * 


The trend toward recognizing law school study only when pursued 
in a school approved by the American Bar Association has grown to 
a point where it now embraces about half the states in the Union. 
Further evidence of the improvement in legal education is found in 
the increased number of applications by unapproved schools for 
approval by the American Bar Association.* 


The problem of improving standards is a vital one. It concerns 
not only the present and future law students, but the public as well. 
The picture is graphically illustrated as follows: 


Effects of the adoption of the two-year college requirement 
are being felt in states with lower standards. Applicants who 
cannot meet this qualification have been going from New 
England, New York, Ohio, Illinois and some of the western 


states to . . . other jurisdictions where a high school education, 
or sometimes even less, would suffice. 
* * * 


In view of such continuing developments in other parts of 
the country, primitive standards of bar admission such as those 
still existing in Georgia and Arkansas, which states have no 
preliminary requirements of either general education or law 
study, cannot stand indefinitely, and jurisdictions which do not 
protect themselves against high school graduates and diplomates 
from inferior law schools will have cause to reéxamine their 
admission standards. The young man who comes to the bar 
today will meet the strong competition of men whose resources 
have been developed by college education and whose minds have 
been sharpened and whose knowledge of legal principles has 
been acquired at excellent law schools. He will face a regiment 
of lay agencies which are attempting to take over the lawyers’ 
practice. Out of fairness both to himself and to the public, he 
should be both educated and technically trained in accordance 
with modern standards.* 


2 (1939) 25 A. B. A. J. 310. 
3 (1939) 25 A. B. A. J. 354 


* Notes on Legal Education, published July 1, 1937 by the Council on Legal 
Education and Admissions to the Bar, of the American Bar Association. 
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The argument against the raising of standards inevitably comes 
down to the single contention that it would work a hardship on the 
poor boy who would be deprived of a legal education if he could not 
get it at some night school which is unrecognized by the courts, and 
by the American Bar Association, and which school has not the 
qualifications for membership in the American Association of Law 
Schools. Of the 101 approved law schools, however, 21 have classes 
in the late afternoon or evening, held at those hours expressly for 
the benefit of employed students. 

The standards which are applied in approving law schools are for 
the protection of law students, and thus of the public. The difference 
between the approved and unapproved law schools is sometimes a 
matter of public misconception. It is not a matter of the economic 
or financial status of the students, but one of a shorter course of 
study, with less severe requirements, and with less ample educational 
facilities. The standards of approval enable the law student to select 
his law school with confidence that that law school is able to provide 
its students with more adequate legal training. 

As far back as the time of Blackstone, the question as to the power 
of courts to control admission to the bar was argued.° Though the 
problem is an ancient one, there still exists some controversy, and 
this controversy generally arises out of a clash between the legislature 
and the judiciary. The courts, exercising their inherent power, have 
brought about this transformation, and have steadily increased stand- 
ards, and along with them, the respect for the legal profession. 

While many state legislatures have codperated to the fullest extent, 
others, unfortunately, have attempted to retard the forward move- 
ment. 

The Wisconsin legislature passed a statute reinstating one Cannon, 
who had been suspended from office of attorney for two years. The 
Wisconsin Supreme Court held that the statute was invalid, pointing 
out that statutory qualifications by the legislature constituted only a 
minimum standard, and merely limited the class from which the 
court must make its selection. The court observed that it is for the 
court to admit an attorney to practice, and had been so determined 
many times, thus an attempt by the legislature to usurp the judicial 
function of the court must fail.® 


5In 3 Comm. 26, Blackstone said: “These attorneys are not formed into a 
regular corps. They are admitted to the execution of their office by the superior 
courts of Westminster Hall. No man can practice as an attorney in any of 
these courts but such as is admitted and sworn an attorney of that particular 
court. An attorney of the court of king’s bench cannot practice in the court 
of common pleas, nor vice versa. So early as St. 4 Hen. IV. c. 18, it was 
enacted that attorneys should be examined by the judges, and none admitted 
but such as were virtuous, learned, and sworn to do their duty.” 


6 State v. Cannon, 206 Wis. 374, 240 N. W. 441 (1932). 
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In Illinois, the Supreme Court insisted that it has inherent power 
to prescribe regulations for study of law and admission of applicants 
for the practice of law.” 

The Massachusetts legislature had pending before it a bill entitled 
“An Act to Regulate the Correction of Answers to Bar Examination 
Questions.” The Massachusetts court, in deciding that this was a 
usurpation of the functions of the judiciary, said: 


Admission to practice as an attorney at law is . . . conceded 
to be a judicial function. . . . It is an inherent power of such 
a department of government ultimately to determine the qualifi- 
cations of those to be admitted to practice in its courts, for assist- 
ing in its work, and to protect itself in this respect from the 
unfit.® 


The Minnesota court faced the problem squarely in Jn Re Dis- 
barment of Greathouse.® In that case, Greathouse engaged in the 
solicitation of automobile accident cases. The State Board of Law 
Examiners instituted proceedings to discipline him, and they were 
successful. In the course of its opinion, the court said: 


The judicial power of this court has its origin in the Consti- 
tution, but when the court came into existence, it came with 
inherent powers. Such power is the right to protect itself, to 
enable it to administer justice whether any previous form of 
remedy has been granted or not. This same power authorizes 
the making of rules of practice. . . . It is well settled that a 
court which is authorized to admit attorneys has inherent juris- 
diction to suspend or disbar them. This inherent power of the 
court cannot be defeated by the legislative or executive depart- 
ment.?° 


Refusing to allow a proceeding to suspend an attorney for non- 
payment of dues under the State Bar Act, the Supreme Court of 
New Mexico pointed out that the suspension or disbarment of an 
attorney may not be performed by the Board of Commissioners of 
the State Bar, for the reason that such action is a strictly judicial 
function." 

The Oklahoma legislature passed an Act (which it repealed in 
July 1939) called The State Bar Act, a provision of which fixed the 
qualifications for admission to the bar. The State Supreme Court 


7 People ex rel Chicago Bar Assn. v. Goodman, 336 Ill. 346, 8 N. E. (2d) 
941 (1937), cert. den., Goodman v. People of State of Illinois ex rel Chicago 
Bar Assn., 302 U. S. 728, 58 Sup. Ct. 49, 82 L. ed. 562, rehearing den., 302 
U. S. 777, 58 Sup. Ct. 138, 82 L. ed. 601 (1937). 

8 Opinion of the Justices, 279 Mass. 607, 180 N. E. 725 (1932). 

9189 Minn. 51, 248 N. W. 735 (1933). 
10 To the same effect is In re Bruen, 102 Wash. 472, 172 Pac. 1152 (1918). 
11 In re Gibson, 35 N. M. 550, 4 P. (2d) 643 (1931). 
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was later petitioned to integrate the bar as a means of combating the 
unauthorized practice of law and of improving the ethical standards. 
This the court did, although not expressly given such power by 
statute or by the State Constitution. Pointing out that the power is 
in the court as an “inherent power of the judiciary,” the court said: 


The Supreme Court has the right to exercise all powers 
fundamental to its existence, and it is fundamental that it has 
the inherent power to regulate admission to the Bar, and to 


control and regulate the practice of law of those admitted to 
the Bar.’* 


The United States Supreme Court had this question before it in 
the case of Ex Parte Secombe.* In that case, the Minnesota legis- 
lature had passed an act in which it prescribed the conditions under 
which a person might entitle himself to admission as an attorney, 
and also the conditions under which he might be removed. Secombe 
was removed, and he sought a writ of mandamus to compel the 
Supreme Court of Minnesota to vacate the order removing him from 
office as an attorney. Refusing to grant the order, the United States 
Supreme Court, speaking through Chief Justice Taney observed 
that by the rules and practice of common law courts, the determina- 
tion of qualifications to become an officer of the court, as an attorney 
and counselor, and the causes for his removal rests exclusively with 
the court. 

Some courts have declared that the legislature has no regulatory 
power whatsoever over admissions to the bar, asserting that the 
courts have the sole power in that respect,’* but the more prevalent 
opinion would seem to permit regulation by the legislature so long, 
but only so long as that regulation does not encroach upon the in- 
herent power of the courts.’* 

While the cases are not in complete accord, there are many deci- 
sions to the effect that control over admissions to the bar is inherent 
in the courts.*® 


12 In re Integration of State Bar of Oklahoma, 185 Okla. 505, 95 P. (2d) 113, 
114 (1939). 

1319 How. 9, 15 L. ed. 565 (U. S. 1857). 

14In re Day, 181 Ill. 73, 54 N. E. 646 (1899). 

15Tn re Olmsted, 292 Pa. 96, 140 Atl. 634 (1928); State v. Cannon, supra 
note 6; Opinion of the Justices, supra note 8 

16 Ex Parte Secombe, supra note 13; Wernomont v. State, 101 Ark. 210, 
142 S. W. 194 (1911); In re Chapelle, 71 Cal. App. 129, 234 Pac. 906 (1925) ; 
In re Day, supra note 14; Hanson v. Grattan, 84 Kan. 843, 115 Pac. 646 (1911) ; 
Re Branch, 70 N. J. L. 537, 57 Atl. 431 (1904); Splane’s Petition, 123 Pa. 527, 
16 Atl. 481 (1889) ; Hoopes v. Bradshaw, 231 Pa. 485, 80 Atl. 1098 (1911); In 
re Lambuth, 18 Wash. 478, 51 Pac. 1071 (1898); In re Bruen, supra note 10; 
In re Application for License to Practice Law, 69 W. Va. 213, 67 S. E. 597 
(1910); Vernon County Bar Assoc. v. McKibben, 153 Wis. 350, 141 N. W. 
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The legislature may confer on particular courts of the state the 
exclusive control over the admission of attorneys.’7 The usual prac- 
tice, however, is to grant such powers to the highest court of the 
state.*® 

In New Jersey, the Supreme Court recommends candidates to the 
Governor.’® 

The Pennsylvania court has well expressed the general sentiment, 
holding that admission to practice in the Supreme Court carries with 
it, by virtue of statutory provisions in some jurisdictions the right 
to practice in the lower courts on a showing of an honest disposition 
and good moral character.” 

In New York, admission to practice by the Appellate Division 
admits the applicant to practice in all courts.** 

There are numerous decisions to the effect that disbarment in one 
court in a particular jurisdiction disables an attorney from practicing 
in all other courts within the jurisdiction.** 

In Colorado, the Supreme Court has power to license attorneys.** 

In People ex rel Chicago Bar Association v. Goodman,” it was 
stated that the Supreme Court has inherent power to prescribe reg- 
ulations for the study of law and the admission of applicants for the 
practice of law. 

Rhode Island specifies that a license to practice law can only be 
obtained by complying with the requirements fixed by the Supreme 
Court.*° 

By statute in Indiana,”* as pointed out in the case of Lane v. Camp- 
bell,?* “The Supreme Court of this state shall have exclusive jurisdic- 


283 (1913); State v. Cannon, supra note 6; State Board of Law Examiners 
v. Phelan, 43 Wyo. 481, 5 P. (2d) 263 (1931); Opinion of the Justices, 
supra note 8. Contra: Case of Henry W. Cooper, 22 N. Y. 67 (1860) ; State 
of Florida v. William Kirke, 12 Fla. 378 (1868) ; In re Applicants for License, 
143 N. C. 1, 55 S. E. 635 (1906). 

17 State v. Mosher, 128 Iowa 82, 103 N. W. 105 (1905); Hanson v. Grattan, 
supra note 16. 

18In re Day, supra note 14; State v. Mosher, supra note 17; Hanson v. 
Grattan, supra note 16; State Bar Commission ex rel Williams v. Sullivan, 
35 Okla. 745, 131 Pac. 703 (1912) ; Re Morse, 98 Vt. 85, 126 Atl. 550 (1924). 

19 Re Branch, supra note 16. 

20 Martin v. Travelers’ Insurance Co., 25 Pa. Dist. 455 (1916). 

21 Matter of Backus, 151 App. Div. 813, 136 N. Y. S. 484 (1912). 

22 Cobb v. Judge of Superior Court of Grand Rapids, 43 Mich. 289, 5 N. W. 
309 (1880); State v. Mosher, supra note 17; Wilson v. Popham, 91 Ky. 327, 
15 S. W. 859 (1891); Danforth v. Egan, 23 S. D. 43, 119 N. W. 1021 (1909) ; 
In re Evans, 22 Utah 366, 62 Pac. 913 (1900); State ex rel Patton v. Marron, 
22 N. M. 632, 167 Pac. 9 (1917). Contra: In re Hoffecker, 60 Atl. 981 (Del. 
1905) ; Moutray v. People, 162 Ill. 194, 44 N. E. 496 (1896). 

23 People ex rel Atty. General v. Weeks, 101 Colo. 397, 74 P. (2d) 665 (1937). 
24 Supra note 7. 

25 Creditor’s Service Corp. v. Cummings, 57 R. I. 291, 190 Atl. 2 (1937). 

26 Sec. 4-3605, Burns’ Ann. St. 1933, sec. 825 Baldwin’s Ind. St. 1934. 

27 214 Ind. 454, 14 N. E. (2d) 552 (1938). 
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tion to admit attorneys to practice law in all courts of the state under 
such rules and regulations as it may prescribe.” 

In view of the almost unanimous agreement on this question, it is 
surprising to learn that the District of Columbia follows its own 
strange rule. The trial court, called the District Court of the United 
States for the District of Columbia, has the power by statute** to fix 
the requirements for admission to practice before it. The United 
States Court of Appeals for the District of Columbia, however, sets 
its own standards for admission to practice before it, and the result 
is the extremely unpractical situation where an attorney is admitted 
to practice in the lower court, but does not meet the requirements 
of the appellate court, and thus, can not carry his case to the higher 
court on appeal. The United States Court of Appeals for the Dis- 
trict of Columbia has fixed pre-legal requirements at two years of 
college work, or its equivalent, and specifies that the equivalency of 
such college work shall be established by an examination. This is 
in line with the requirements in force in a vast majority of American 
jurisdictions. The District Court of the United States for the Dis- 
trict of Columbia, over which the Court of Appeals has appellate 
jurisdiction has fixed no such standards, and there are many attor- 
neys who are eligible to practice before the District Court who do 
not meet the requirements set by the Court of Appeals. 

Obviously, something must be done, but can it be suggested that 
the standards of the Court of Appeals be lowered to coincide with 
those set by the lower court in the jurisdiction? Is it not far more 
advisable to have requirements for admission to the bar set by the 
same court which is the final arbiter in the establishing of rules of 
law for the lower court? 

It has been suggested that this odd situation exists because the 
statutory provision under which candidates are admitted to the Dis- 
trict Court was in effect before the advent of a Court of Appeals. 
At the time the statute was enacted, appeal from the present District 
Court of the United States for the District of Columbia (which 
court was then known as the Supreme Court of the District of 
Columbia) was direct to the Supreme Court of the United States. 
A Court of Appeals was later inaugurated, but the old statutory pro- 
vision was not broadened so as to extend the power over admissions 
to the Court of Appeals where it logically belongs. Strange it is 
that the Court of Appeals has appellate jurisdiction over the District 
Court, but in spite of this, and contrary to general and practical 
policies, the District Court has power to set the standards for admis- 
sion to practice before the District Court. 


28 T). C. Code, T. 18, S. 52 et seq., 41 Stat. 561, c. 153. 
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It would seem that this oversight should be remedied, and that 
this statutory provision should be brought up to date, so that the 
standards as set by the Court of Appeals should be the standards by 
which all applicants to practice law in the courts of the District of 
Columbia would be measured. In this manner, the District of 
Columbia would be doubly benefited. First, its standards of admis- 
sion would no longer be lower than the vast majority of other juris- 
dictions in the United States, and secondly, the standards would be 
set by the court which would naturally and logically be expected to 
perform such service, namely, the highest court of the jurisdiction. 


The case of Merrick v. American Security & Trust Company” 
is a striking illustration of the sad plight in the District. The Dis- 
trict Court there stated that it has power to regulate the practice of 
law so far as it concerns any legal questions that might necessarily 
or even probably be passed upon by that court, and to prevent those 
who are not members of the bar of that court from engaging in the 
practice of law or in holding themselves out as authorized to practice 
law, but the District Court is powerless, in the absence of statutory 
authority, to act with respect to the practice of law before other 
tribunals in the District of Columbia. Inasmuch as defendants were 
allegedly practicing in the field of taxation, and inasmuch as tax 
matters seldom came before the District Court, the District Court 
held that it had no control over such alleged practice. 


In a situation somewhat analogous to that existing in the District 
of Columbia, the Kentucky Court of Appeals was authorized to adopt 
rules regulating the practice of law, and providing for disciplining of 
attorneys. A constitutional provision conferred appellate jurisdic- 
tion only. The act empowering the Court to regulate the practice of 
law was attacked as unconstitutional, but was sustained in Common- 
wealth v. Harrington,*® where the court explained that the Court of 
Appeals had exclusive power to grant licenses to practice law in any 
court, and could discipline an attorney as to his rights to practice in 
inferior courts of the state. The court surmounted the problem of 
the use of judicial power and authority by interpreting judicial power 
to mean “adversary” litigation, which was not involved in the admis- 
sion of attorneys to practice. 


The Court of Appeals for the District of Columbia has demon- 
strated its courage and its consideration of the vital problem involved, 
namely, the protection of those for whom the attorney acts. In Booth 


2922 F. Supp. 177 (D. C. 1938), aff’d., 107 F. (2d) 271 (App. D. C. 1939), 
cert. den., 60 Sup. Ct. 380, 84 L. ed. 311 (1940). 


80 266 Ky. 41, 98 S. W. (2d) 53 (1936). 
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v. Fletcher** the court pointed out that the people have intrusted the 
courts with the power to regulate standards of education and admis- 
sion to the bar and power to regulate the conduct of members of the 
bar by orders of discipline and disbarment. The court added that 
the profession of the law is one charged in the highest measure with 
the public interest, and insisted that courts should act whenever neces- 
sary, either on their own motion or upon motion of their committees, 
to protect the interests of the public from members of the bar who 
are unfit to practice. 

Another court in Clark v. Reardon** follows this principle in say- 
ing that restrictions on the practice of law are not primarily for the 
benefit of attorneys, but for the benefit of society. 

Missouri classifies the right to practice law as a privilege or fran- 
chise which is not open to every person, but only to those who are 
qualified and licensed by the Missouri Supreme Court.** 

The State of Virginia is in accord, for in Richmond Association 
of Credit Men v. Bar Association of City of Richmond,** it was de- 
clared that limiting members of the bar to those who possess the 
necessary moral and educational requirements is for the protection 
of the public, and within the police power of the state. 


Conclusion 


It is apparent that by the weight of authority, the power to control 
admissions to the bar is inherent in the judiciary. As pointed out in 
the case of In re Day:** 


It would be strange, indeed, if the court can control its own 
court room, and even its own janitor, but that it is not within 
its power to inquire into the ability of the persons who assist 
in the administration of justice as its officers. 


It is for the judiciary, supported by the members of the bar, to 
continue the splendid effort to raise standards for the advancement 
of the profession and for the protection of the public, and it is essen- 
tial that that branch of the judiciary having appellate power within 
the jurisdiction be selected to set the standards for the jurisdiction, 
and in the interest of the advancement of these standards and the 
protection of the public, statutory provisions such as those in force 
in the District of Columbia should be amended to conform to present- 
day practices and requirements. ALLAN R. Poore. 





3161 App. D. C. 351, 101 F. (2d) 676 (1938). 
32 231 Mo. App. 666, 104 S. W. (2d) 407 (1937). 
33 State ex rel McKittrick v. C. S. Dudley & Co., 340 Mo. 852, 102 S. W. 
(2d) 895 (1937), cert. den., 302 U. S. 693, 58 Sup. Ct. 12, 82 L. ed. 535 (1937). 
84167 Va. 327, 189 S. E. 153 (1937). 
35 Supra note 14. 
7 
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PROTECTION OF PERSONAL LIBERTIES UNDER THE FOURTEENTH 
AMENDMENT: THE FLAG SALUTE 


Jurisdiction of the Federal Courts 


The Supreme Court of the United States has recently reaffirmed 
its belief in the validity of compulsory flag salute statutes, insofar as 
the FepERAL CoNnsTITUTION is involved.' The acceptance of juris- 
diction in this case, in contrast to dismissals for want of jurisdiction 
in earlier cases,” indicates that the Court has now recognized that a 
substantial federal question is involved. The application of the Four- 
teenth Amendment to the protection of religious freedom is another 
example of contemporary practice in the protection of personal lib- 
erties against abridgement by the states. The First Amendment to 
the FEDERAL CoNSTITUTION provides that “Congress shall make no 
law respecting an establishment of religion or prohibiting the free 
exercise thereof,” * but it has been uniformly held that this constitu- 
tional restriction on Congress contains no limitation on the power of 
the states to control the establishment of religion or to prohibit the 
free exercise thereof.* It is only when the First Amendment is con- 
sidered in connection with the due process clause of the Fourteenth 
Amendment, that a constitutional limitation arises which protects per- 
sonal liberties against abridgement by the states. In an earlier de- 
cision ® the Supreme Court took the position that the privileges of the 
Bill of Rights are not included within the terms “due process,” and 
that consequently the FEDERAL CONSTITUTION afforded no protection 
against the taking by a state of private property without just com- 
pensation. The Supreme Court, however, has in later cases reversed 
its position,® and its recent conclusion is‘ that the fundamental rights 


1Johnson v. Town of Deerfield, 25 F. Supp. 918 (Mass. 1939) ; — 306 
U. S. 621, 59 Sup. Ct. 791, 83 L. ed. 1027 (1939); reh. den. 307 U. S. 650, 
59 Sup. Ct. 832, 83 L. ed. 1529 (1939). 


2 Coale v. Pearson, 165 Md. 224, 167 Atl. 54 (1933); app. dis. for want of 
a substantial federal question, 290 U. S. 597, 54 Sup. Ct. 131, 78 L. ed. 525 
(1933), Gabrielli v. Knickerbocker, 12 Cal. (2d) 85, 82 P. (2d) 391 (1938) ; app. 
dis. for want of jurisdiction and cert. den. 306 U. S. 621, 59 Sup. Ct. 786, 83 L. 
ed. 1026 (1939) ; ee v. State Board of Education, 117 N. J. L. 455, 189 Atl. 
629 (1937), 118 N. J. L. 566, 194 Atl. 177 (1937) ; app. dis. for want of sub- 
stantial federal question, 303 U. S. 624, 58 Sup. Ct. 752, 82 L. ed. 1087 (1938) ; 
Leoles v. Landers, 184 Ga. 580, 192 S: E. 218 (1937) ; app. dis. for want of a 
substantial federal question, 302 U. S. 656, 58 Sup. Ct. 364, 82 L. ed. 507 (1937). 

8 Unitep States CoNsTITUTION, Amend. I. 

4Leoles v. Landers, supra note 2. 

5 Barron, use of Tiernan v. Baltimore, 7 Pet. 243, 8 L. ed. 672 (U. S. 1833). 


6 Burns v. United States, 274 U. S. 328, 47 Sup. Ct. 650, 71 L. ed. 1077 
(1927); Chi. Bur. & Quincy R. Co. v. Chicago, 166 U. S. 226, 241, 17 Sup. 
Ct. 581, 41 L. ed. 979 (1897); Gitlow v. New York, 268 U. S. 652, 666, 45 
Sup. Ct. 625, 69 L. ed. 1138 (1925) ; Grosjean v. American Press Co., 297 
U. > 233, 56 Sup. Ct. 444, 80 L. ed. 660 (1936); Hamilton v. Regents, 293 
U. . 245, 55 Sup. Ct. 197, 79 L. ed. 343 (1934) ; Near v. Minnesota, 283 
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safeguarded by the first eight amendments against federal action, 
were also safeguarded against state action by the due process of law 
clause of the Fourteenth Amendment. The word “liberty” contained 
in that Amendment is construed to embrace not only the right of a 
person to be free from physical restraint, but the right to be free in the 
enjoyment of all his faculties. Resort to the protection of the Bill of 
Rights and the Fourteenth Amendment has in the past been restricted 
by the narrowly limited original jurisdiction of the Federal District 
Courts to suits which involve an amount in excess of $3,000. This 
deterrent has to a considerable extent been eliminated by the decision 
in the Hague case* that whenever the right or immunity of which a 
suitor claims to have been deprived is one of personal liberty, not 
dependent for its existence upon the infringement of property rights, 
there is jurisdiction in a Federal District Court without proof that 
the amount in controversy exceeds $3,000. Although the prohibition 
of the due process clause is against action by or under the authority of 
the states, a state officer cannot, on the one hand, as a means of doing 
a wrong forbidden by the Amendment, proceed upon the assumption 
of state power, and at the same time, for the purpose of avoiding the 
application of the Amendment, deny the power, and thus accomplish 
the wrong. The fact that the state constitution also prohibits the 
action does not deprive the Federal Court of jurisdiction or require 
that the matter be first litigated in the state courts.’ In brief, it may 
be said that the decisions now definitely hold that freedom of religion, 
as well as the other personal liberties enumerated in the First Amend- 
ment, are within the protection of the Fourteenth Amendment, and 
that compulsory flag salute statutes do raise a substantial Federal 
question, even though they may be upheld as not violative of religious 
freedom within the meaning of the FEDERAL CONSTITUTION. 


The Nature of Religious Freedom 


It has been a matter of some difficulty to exactly define the scope 
of the protection which is afforded by the FEDERAL CONSTITUTION 
to “freedom of religion.”” Some jurists who uphold the contentions 
of religious objectors to the flag salute believe that no man should be 


U. S. 697, 707, 51 Sup. Ct. 625, 75 L. ed. 1357 (1931); Powell v. Alabama, 
287 U. S. 45, 53 Sup. Ct. 55, 77 L. ed. 158 (1932); Stromberg v. California, 
283 U. S. 359, 51 Sup. Ct. 532, 75 L. ed. 1117 (1931) ; Whitney v. California, 274 
U. S. 357, 47 Sup. Ct. 641, 71 L. ed. 1095 (1927). 

7 Powell v. Alabama, supra note 6. 
ase v. Louisiana, 165 U. S. 578, 589, 17 Sup. Ct. 427, 41 L. ed. 832 

97). 

® Hague v. C. I. O., 101 F. (2d) 774 (C. C. A. 3d, 1939) modified and aff'd, 
307 U. S. 496, 59 Sup. Ct. 954, 83 L. ed. 1423 (1939). 

10 Home Telephone & Telegraph Co. v. Los Angeles, 227 U. S. 278, 33 Sup. 
Ct. 312, 57 L. ed. 510 (1913). 
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empowered to set bounds to the manner in which religious convic- 
tions may control the actions of another, unless compelled to do so by 
an overriding public necessity which would justify the exercise of the 
police power. Thus, it has been held that the “liberty” protected by 
the due process clause, construed in the light of history, includes the 
liberty to entertain any religious belief, to practice any religious prin- 
ciple, and to do any act or refrain from doing any act, on conscientious 
grounds, which does not endanger the public safety, violate the laws 
of morality or property, or infringe on personal rights.‘ The Su- 
preme Court of the United States has apparently confined the scope 
of religious freedom, within the meaning of the FEDERAL CoNnsTITU- 
TION, within somewhat narrower compass. Mr. Justice Field has 
said,’? “The term ‘religion’ has reference to one’s views of his relation 
to his Creator, and to the obligations they impose of reverence for His 
being and character, and of obedience to His will. It is often con- 
founded with the cultus or form of worship of a particular sect, but 
is distinguished from the latter. . . . With man’s relations to his 
Maker and the obligations he may think they impose, and the manner 
in which an expression shall be made by him of his belief on those 
subjects, no interference can be permitted, provided always the laws 
of society, designed to secure its peace and prosperity, and the morals 
of its people, are not interferred with.” On another occasion ** the 
Court has expressed the opinion that it cannot be left exclusively to 
the individual concerned to judge whether a given act is or is not 
of religious significance, as to permit this would be to make every 
citizen a law unto himself, and the Court held that although under the 
First Amendment Congress was deprived of all legislative powers 
over mere religious belief and opinion, it was left free to reach actions 
which were in violation of social duties or subversive of good order. 


Constitutionality of Compulsory Flag Salutes 


In attempting to reconcile the conflicting interests and to reach a 
sound conclusion as to the validity of the compulsory flag salute in the 
public schools, it is helpful to consider the results reached by the 
courts in analogous situations. It has been said ** that “The peace 
and good order of the community must prevail over conscience, (a) 
wherever its mental or physical health is affected, (b) wherever a 
violation of its sense of reverence makes a breach of the peace reason- 


Supp. 271 (Pa. 1938); aff'd, 108 F. (2d) 683 (C.CA 


1990)" v. Beason, 133 U. S. 333, 342, 10 Sup. Ct. phy "300, 33 L. ed. 637 
( , 


13 Reynolds v. U. S., 98 U. S. 145, 25 L. ed. 244 (1879). 
14 Gobitis v. Minersville School District, supra note 11. 


11 Gobitis v. Minersville School District, 21 F. rig’ * =. 1937), 24 F. 
1939). 
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ably foreseeable, and (c) wherever the ‘defense of the realm’ is im- 
periled.” In the broad category of physical and mental health, we 
have cases which support the exclusion of obscene literature from the 
mails,’® compulsory vaccination,’® compulsory physical examinations 
of school children,’* compulsory physical examination of brides and 
grooms,’* compulsory medical qualifications of “faith healers,” ?* limi- 
tation of the amount of sacramental wine,”° regulation of the exhuma- 
tion of dead bodies,”* the preservation of quiet.2? It would seem rea- 
sonable to conclude that the flag salute is equally salutary, and suffi- 
ciently beneficial to the mental health of the community to justify an 
incidental violation, of a minor nature, of religious freedom. It is not 
necessary, however, to so decide. The flag salute is an expression of 
due respect for the institutions and ideals of the United States. In 
the light of history it would seem unreasonable to construe it as in 
any sense a “religious rite” within the meaning of the FEDERAL Con- 
STITUTION. This seems the most satisfactory ground for the conclusion 
which the United States Supreme Court has now definitely reached.”* 
H. L. Cupp.es. 


15 Knowles v. U. S., 170 Fed. 409 (C. C. A. 8th, 1909). 

16 Vonnegut v. Baun, 206 Ind. 172, 188 N. E. 677 (1934). 

17 Streich v. Board of Education, 34 S. D. 169, 147 N. W. 779 (1914). 

18 Peterson v. Widule, 157 Wis. 641, 147 N. W. 966 (1914). 

19 Fealy v. Birmingham, 15 Ala. App. 367, 73 So. 296 (1916) ; ae v. 
Pierson, 176 N. Y. 201, 68 N. E. 243 (1903); State v. Miller, 59 N 286, 
229 N. W. 569 (1930) ; State v. Verbon, 167 Wash. 140, 8 P. (2d) 1083 (i932) 

20 Shapiro v. Lyle, 30 F. (2d) 971 (Wash. 1929). 

21JIn re Wong Yung Quy, 2 Fed. 624, 632 (C. C. Calif. 1880). 

22 City of Louisiana v. Bottoms, 300 S. W. 316 (Mo. App. 1927); State v. 
White, 64 N. H. 48, 5 Atl. 828 (1886). 

23 Hamilton v. Regents, supra note 6; Hering v. State Board of Education, 


supra note 2; Johnson v. Town of Deerfield, supra note 1; Leoles v. Landers, 
supra note 2. 











ANNOTATION OF OPINION OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


ADMINISTRATIVE LAw — PROCEDURE — SUB-DELEGATION — FAIR 
HEARING—DUvE Process.—The Secretary of Commerce requested an 
opinion from the Attorney General as to whether, in fulfilling duties 
prescribed by various statutes where the Secretary of Commerce was 
authorized to do such acts as the remitting of fines, the mitigating of 
penalties, the establishing of regulations for Alaska, or duties as to the 
shipping acts, those duties may be given to subordinates. 

Held, that although the Secretary of Commerce must personally 
approve the regulation, the statute did not require that all the search- 
ing out and the application of precedents be done by him. The execu- 
tive responsibility does not require that “he will personally perform 
all of the duties but rather that he will see to it that they are per- 
formed; the responsibility being his and he being chargeable with 
the result.” Citing Ops. Att’y Gen., Oct. 14, 1933: Delegation of 
Certain Powers and Duties to the Assistant Secretaries of Commerce, 
Vol. 39, Op. No. 80. (Released for publication, July 1, 1939.) 


As to the problem of delegation in general the delegation of various 
duties to secretaries is held to be valid, “a proper exercise of the au- 
thority to clothe an officer with the power to ascertain certain facts 
and to act thereupon in a prescribed manner.” Monongahela Bridge 
Co. v. U. S., 216 U. S. 177, 30 Sup. Ct. 356, 54 L. ed. 435 (1910) ; 
note (1932) 1 Geo. Wasu. L. Rev. 233. It is necessary, however, 
that the enactment lay down adequate primary standards or general 
“intelligible” principles in conformity with which the power must be 
exercised. U.S. v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. 
ed. 563 (1911); Red “C” Oil Co. v. N. C., 222 U. S. 380, 32 Sup. 
Ct. 152, 56 L. ed. 240 (1911); note (1933) 2 Gro. Was. L. REv. 
404; (1936) 5 Gro. Wasn. L. Rev. 205; (1938) 7 Geo. Wasu. L. 
Rev. 192; (1917) 27 Yate L. J. 892; (1928) 14 Corn. L. Q. 168. 

In the immediate question, however, there is presented a further 
technical problem in addition to the fundamental one of delegation. 
This question is the manner of action required of the responsible offi- 
cial. Does due process permit him to accept the conclusions of the 
subordinates sustained by the record and assume responsibility there- 
for, or must he act anew and arrive at his own conclusions by exam- 
ining the record? Consideration of this question may be conveniently 
divided between: (1) the problem as related to quasi-legislative or 
executive action, and (2) the problem as related to quasi-judicial 
action. French v. Weeks, 259 U. S. 326, 374, 42 Sup. Ct. 509, 66 
L. ed. 965 (1921). The first problem is controlled by statute and by 
the delegability of functions as allowed by the interpretation of the 
Act or denied by the doctrine of the separation of powers and by 
general limitations as to delegation. See supra note (1936) 36 Cot. 
L. Rev. 871, note 4. Congress has provided that: “The Assistant 
Secretary of Commerce perform such duties as shall be prescribed by 
[ 1098 ] 
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the Secretary.” 32 Stat. 826 (1913), 5 U.S. C. § 592 (1934). Sim- 
ilar statutes exist for the other departments. 9 Stat. 396 (1849), 5 
U. S. C. § 247 (1934) ; 40 Stat. 499 (1918),5 U.S. C. § 483 (1934). 
There is also a provision that “the head of each department is author- 
ized to prescribe regulations not inconsistent with law for the gov- 
ernment of his department, conduct of officers and clerks, and the 
distribution of business.” 1 Stat. 28 (1789), 5 U. S. C. § 22 (1934). 
Statutes have frequently designated associates to conduct hearings, 
review evidence, and present recommendations and conclusions to the 
official authorized to issue the order. 46 Stat. 701 (1930), 19 U. S.C. 
§ 1336 (1934) [Tariff Commission to report to the President to as- 
sist in tariff regulation. Held valid in U. S. v. Fox River Butter Co., 
20 C. C. P. A. 38 (1932) ]. See also 18 Ops. Att’y Gen. 424 (1886) ; 
7 Ops. Att’y Gen. 594 (1855), and 21 Ops. Att’y Gen. 355 (1896). 
Authorities have relaxed the idea that delegation was something that 
should be closely regulated by allowing that “an appointment made 
by a subordinate officer with the approval of the superior may be re- 
garded as an appointment of the latter” where the act is not wholly 
discretionary and is a matter of necessity and expediency in the execu- 
tive department. 38 Ops. Att’y Gen. 457 (1936). It has been held 
that practicability and expediency should be considered. Southern 
Ry. v. Melton, 133 Ga. 277, 65 S. E. 665 (1909) ; People v. Reynolds, 
10 Ill. 1, 20 (1848) ; Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. 
Ct. 349, 48 L. ed. 525 (1904); but see Ohio Bell Tel. Co. v. Com- 
mission, 301 U. S. 292, 305, 57 Sup. Ct. 724, 81 L. ed. 1093 (1937). 
The President should be permitted through the appropriate agency 
or department to perform his duties and not to regard the authority 
as strictly personal and ministerial to be exercised in every instance 
only by the individual himself. Wéilliam v. U. S., 1 How. 290, 299, 
11 L. ed. 135 (U. S. 1843); Runkle v. U. S., 122 U. S. 543, 557, 7 
Sup. Ct. 1141, 30 L. ed. 1167 (1886) (‘“‘heads of departments are 
his authorized assistants in the performance of his executive duties 
and their official acts are presumptively his acts”) ; U. S. v. Eliason, 
16 Pet. 291, 302, 10 L. ed. 968 (U. S. 1842); Wilcox v. Jackson, 
13 Pet. 498, 513, 10 L. ed. 264 (U. S. 1839); U. S. v. Farden, 99 
U.S. 10, 19, 25 L. ed. 267 (U. S. 1878) ; U.S. v. Fletcher, 148 U.S. 
84, 13 Sup. Ct. 552, 37 L. ed. 378 (1892). But, see 35 Ops. Att’y 
Gen. 15 (1925), promulgation of “regulations designated to have the 
power of law, to be binding upon the public, and enforced by the 
courts is a duty placed upon the Secretary personally and findings and 
publications should have his personal approval.” 

Wider approval has been given toward the use of assistants in 
executive or legislative functions when there is a “fair presumption 
of authority growing out of the particular transaction or usage of the 
trade.” There is no rule against sub-delegation where there is no 
“judgment or discretion involved, or where the sub-agent is to per- 
form mere ministerial acts.” See note (1928) 14 Corn. L. Q. 168 
at 175. It has been established that in prescribing that administrative 
duties performed by subordinates may be simply “approved,” but 
judicial duties must be “‘considered and decided.” Runkle v. U. S., 
supra, at 557. 
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In the problem of the delegation of quasi-judicial matters it is neces- 
sary to consider not only the factors considered above as to delegation 
as a matter of interpretation of permissible governmental action, but 
also to consider the rights of the individuals involved and the guar- 
antee that they be afforded due process in the procedure. As to the 
procedure in administrative tribunals see Pottsville Broadcasting Co. 
v. F.C. C., 8 L. W. 178 (1940). “Differences in origin and function 
preclude the wholesale transplantation of rules of procedure, trial and 
review which have evolved from the history and experience of the 
courts.” See also, Local Gov’t Board v. Arlidge, (1915) A. C. 120 
and Crowell v. Benson, 285 U. S. 22, 47, 52 Sup. Ct. 285, 76 L. ed. 
598 (1932); but see Lorp Cuter Justice Hewart, New Despot- 
1sM, pp. 50, 51, “Requiring strict regulation in the conduct of the 
hearing and that the elements of due process be afforded.” Morgan 
v. U. S., 304 U. S. 1, 19, 58 Sup. Ct. 773, 82 L. ed. 757 (1938), 
“Full hearing” has regard to those fundamental requirements which 
are the essence of due process in a proceeding of a judicial nature. 

Due process in administrative decisions affecting personal rights 
usually requires notice, fair hearing, and finding of fact. The practical 
problems in connection herewith resolve themselves into the question 
of the sufficiency of the notice and findings, how the hearing must be 
conducted, and how the decision must be formulated. 

(1) The function of holding hearings and the duty of preparing the 
preliminary reports and recommendations may be delegated to sub- 
ordinates. 46 Stat. 701 (1930), 19 U. S. C. § 1336 (1934), held 
valid in U. S. v. Fox River Butter Co., supra; 30 Stat. 1153 (1899), 
33 U. S. C. § 502 (1934), held valid in Monongahela Bridge Co. v. 
U. S., supra; West Springfield v. Mayo, 265 Mass. 41, 163 N. E. 
653 (1928) ; Packers and Stockyards Acts, 42 Stat. 159, 204 (1921), 
accepted in Morgan v. U. S., 298 U. S. 468, 481, 56 Sup. Ct. 906, 80 
L. ed. 1288, 1295 (1936). There was available, the Court said, the 
use of “practical administrative procedure in obtaining the aid of as- 
sistants in the department. An assistant may prosecute inquiries. 
The evidence thus taken may be sifted and analyzed by competent 
subordinates, . . .” See also Jn Re Jem Yuen, 188 Fed. 350 (Mass. 
1910); note (1938) 52 Harv. L. Rev. 513. 

(2) The decision as a final matter must be the act of the respon- 
sible official. “He who decides must hear,” Morgan v. U. S., supra 
at 480-482; Runkle v. U. S., supra at 557; note (1938) 52 
Harv. L. Rev. 511; (1938) 7 Geo. Wasu. L. Rev. 114. 

(3) May the deciding officer delegate the hearing functions and 
then decide on the record prepared by subordinates without affording 
an opportunity for further argument or hearing before him? This 
procedure has been held permissible in the cases mentioned under 
(1), supra. See especially Eastland Co. v. F. C. C., 67 App. D. C. 
316, 92 F. (2d) 467 (1937) which case held that “decisions of the 
Communications Commission were not invalid because of a change in 
personnel after the hearing of oral testimony, when the Commissioners 
who made the decision considered stenographic reports of testimony 
and copies of written evidence.” The deciding officer may not use 
matters outside the record as a basis for his decision unless there has 
been an opportunity to the interested party to be heard on the addi- 
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tional matter. Therefore findings prepared ex parte are invalid as a 
basis. Second Morgan case at 21. But it has been held that there 
is no necessity for permitting the parties to present oral arguments 
before the deciding officer, who has acted only upon the evidence pre- 
sented. Local Gov’t Board vy. Arlidge, supra; Eastland v. F. C. C., 
supra. The decisions, however, must be based on a substantial con- 
sideration of the record. ‘That duty” to consider and appraise the 
evidence which justifies the conclusion “may be an onerous one but 
the performance of it in a substantial manner is inseparable from the 
exercise of the important authority conferred,” both Morgan cases, 
298 U. S. at 481 and 304 U. S. at 23. 

Would not due process be satisfied if the deciding officer takes the 
responsibility for the decision, based on a record formulated by sub- 
ordinates on a fair hearing before them, and if judicial inquiry as to 
proper consideration of the record by the deciding officer be allowed 
but only upon an affirmative showing that no consideration was given? 


A. A. L. 











RECENT CASES 


ADMINISTRATIVE LAW—DELEGATION OF LEGISLATIVE POWERS.— 
The Louisiana Legislature of 1938, by Act 195, p. 476, created the 
Louisiana Milk Commission and provided that the regulation of the 
production, manufacture, and sale of milk and milk products “shall 
be, and the same is, hereby placed” under the supervision of the Com- 
mission. The Commission was given the power and authority “to 
make, publish and enforce all regulations necessary to secure to the 
public a pure, clean, wholesome and sanitary milk supply,” and such 
rules and regulations as might be thought necessary to promote and 
encourage the production of milk and the manufacture of milk prod- 
ucts throughout the State. The Commisson was further authorized 
to adopt rules and regulations “for the protection of said producers in 
the collection of the amounts due and to become due them from . . . 
distributors, wholesalers or pasteurizers of milk, or milk products as 
may be deemed advisable.” The Act authorized and empowered the 
Commission to make all necessary rules and regulations for carrying 
out the purposes of the Act, and to promulgate the same from time 
to time. It was specifically provided that: “any violation of such reg- 
ulations shall be a misdemeanor and shall be punishable by fine or 
imprisonment or both,” it being further provided: “That any person 
who shall violate any of the provisions of this Act, or any of the rules 
and regulations adopted by the Louisiana Milk Commission under 
the provisions of this Act, shall be punished upon conviction, by a 
fine of no less than Ten Dollars, nor more than Two Hundred Dol- 
lars, or by imprisonment in the parish jail for no less than ten days 
nor more than six months, or by both, such fine and imprisonment 
at the discretion of the court.” 

Pursuant to the authority and power vested in it, the Louisiana 
Milk Commission made and promulgated the following regulation: 
“Tt shall be unlawful for any person, firm or corporation engaged as 
a distributor, pasteurizer or manufacturer, of milk or milk products, 
as herein defined, to engage in such business and/or to buy milk from 
any producer, without having first posted a bond, with the Commis- 
sion in a sufficient amount to cover at least fifteen days’ shipment of 
milk, to be computed by the Commission. .” The defendants 
were indicted for violating this rule. They filed motions to quash the 
indictments on the ground that the rule or regulation, and that part 
of Act 195 of 1938 upon which said regulation was based, were both 
unconstitutional, because they violated the provisions of the Louisiana 
Constitution of 1921 which provided that “The powers of the govern- 
ment of the State of Louisiana shall be divided into three distinct 
departments—legislative, executive, and judicial” (art. II, §1), and 
that “The legislative power of the State shall be vested in a Legisla- 
ture, which shall consist of a Senate and a House of Representatives” 
(art. III, $1), and that, therefore, the Act provided for illegal dele- 
gation of legislative powers to the Milk Commission. Held, that those 
parts of Act 195 of 1938, which provide that the violation of the rules 
and regulations of the Louisiana Milk Commission shall constitute a 
[ 1102 ] 
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misdemeanor, are unconstitutional and therefore void; and that the 
rule under which the defendants were indicted is also unconstitutional 
and void. State v. Maitrejean, 193 La. 824, 192 So. 361 (1939). 

The majority opinion of the court was based on the rule that all 
crimes in Louisiana are statutory and that there can be no crime which 
is not defined and denounced by statute. There are many federal 
cases holding that a regulation by a department of government, ad- 
dressed to and reasonably adapted to the enforcement of an act of 
Congress, the administration of which is confided to such department, 
has the force and effect of law, if it is not in conflict with the — 
statutory provisions. U.S. v. Moody, 164 Fed. 269 (W. D. Mich. 
1908) ; U. S. v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 
563 (1911); U.S. v. Birdsall, 233 U. S. 223, 34 Sup. Ct. 512, 58 
L. ed. 930 (1914) ; U.S. v. Foster, 233 U. S. 515, 34 Sup. Ct. 666, 
58 L. ed. 1074 (1914); U.S. v. Smull, 236 U. S. 405, 35 Sup. Ct. 
349, 59 L. ed. 641 (1915); U. S. v. Morehead, 243 U. S. 607, 37 
Sup. Ct. 458, 61 L. ed. 926 (1917); Rosen v. U. S., 245 U. S. 467, 
38 Sup. Ct. 148, 62 L. ed. 406 (1918) ; Covey v. U. a 263 Fed. 768 
(N. D. Iowa 1920); Petersen v. U. S., 287 Fed. 17 (C. C. A. 9th, 
1923); cf., U. S. v. Matthews, 146 Fed. 306 (E. D. Wash. 1906) ; 
U. S. v. Blasingame, 116 Fed. 654 (S. D. Cal. 1900) ; Ex parte John 
Cox on Habeas Corpus, 63 Cal. 21 (1883); Board of Harbor Com- 
missioners of Port of Eureka v. Excelsior Redwood Co., 88 Cal. 491, 
26 Pac. 375 (1891). The majority of the cases hold that where a 
statute expressly provides that the violation of regulations of an ad- 
ministrative tribunal shall be a crime, such a statute does not con- 
stitute an illegal delegation of legislative power. U. S. v. Moody, 
supra; U. S. v. Grimaud, supra; U.S. v. 11,150 Pounds of Butter, 
195 Fed. 657 (C. C. . 8th, 1912); Estes v. U. S., 227 Fed. 818 
(C. C. A. 8th, 1915); U. S. v. Cudahy Packing Co., 243 Fed. 441 
(Conn. 1917); Avent v. U. S., 266 U. S. 127, 45 Sup. Ct. 34, 69 
L. ed. 202 egy § Shouse v. Moore, 11 F. Supp. 784 (E. D. Ky. 
1935); U.S. v. Griffin, 12 F. Supp. 135 (S. D. Ga. 1935); Panama 
Refining Co v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 
(1935); Di Santo v. U. S., 93 F. (2d) 948 (C. C. A. 6th, 1937) ; 
State v. Atlantic Coast Line R. Co., 56 Fla. 617, 47 So. 969 (1908) : 
Darweger v. Staats, 267 N. Y. 290, 196 N. E. 61 (1935). Contra: 
where a statute does not declare that the violation of an administrative 
regulation shall be a crime. U.S. v. Manion, 44 Fed. 800 (Wash. 
1890); U. S. v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. ed. 591 
(1892); U.S. v. Maid, 116 Fed. 650 (S. D. Cal. 1902); U.S. v. 
United Verde Copper Co., 196 U. S. 207, 25 Sup. Ct. 222, 49 L. ed. 
449 (1905). 

The basis of the opinion of the dissenting judge in the principle 
case is that the legislature may provide, under adequate standards 
fixed by it, for the execution of its legislative policy by administrative 
agencies, and may confer powers of discretion upon the administrative 
officer charged with the execution of its policy, although it may not 
surrender or delegate the legislative power itself. It is only necessary 
that the statute set up a sufficient basic standard; i.e., a definite and 
certain policy and rule of action for the guidance of the agency created 
to administer the law. Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. 
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Ct. 349, 49 L. ed. 525 (1904) ; Union Bridge Co. v. U. S., 204 U. S. 
364, 27 Sup. Ct. 367, 51 L. ed. 523 (1907) ; U. S. v. Grimaud, supra; 
Red “C” Oil Mfg. Co. v. Board of Agriculture, 222 U. S. 380, 32 
Sup. Ct. 152, 56 L. ed. 240 (1912); Avent v. U. S., supra; Panama 
Refining Co. v. Ryan, supra; State Board of Milk Control v. Newark 
Milk Co., 118 N. J. Eq. 504, 179 Atl. 116 (1935); Miami Home 
Milk Producers Association v. Milk Control Board, 124 Fla. 797, 
169 So. 541 (1936); Franklin v. State ex rel. State Milk Control 
Board, 232 Ala. 637, 169 So. 295 (1936); Rohrer v. Milk Control 
Board, 322 Pa. 257, 186 Atl. 336 (1936) ; Bohannon v. Duncan, 185 
Ga. 840, 196 S. E. 897 (1938) ; Noyes v. Erie and Wyoming Farmers 
Codperative Corporation, 281 N. Y. 187, 22 N. E. (2d) 334 (1939). 
It is submitted that the opinion of the dissenting judge is the better 
one in view of the fact that the statute establishing the Louisiana Milk 
Commission specifically provided that the Commission should adopt 
rules and regulations which would protect the producers of milk in 
the collection of amounts due and to become due them. J. G.G. 


ADMINISTRATIVE LAw—JupiIc1IAL ReEeviEw—StTAtTuTorY Con- 
STRUCTION—REVIEWABILITY OF ORDERS OF FEDERAL COMMUNICA- 
TIONS COMMISSION REFUSING CONSENT TO ASSIGNMENT OF BROAD- 
CASTING LICENSES.—Communications Act of 1934, 48 Stat. 1086 
(1934) 47 U. S. C. (Supp. ITV) § 310 (b) and § 402 (b) (1938). 
Associated Broadcasters, Inc., is licensed to operate Radio Station 
KSFO in San Francisco, California. Desiring to assign its license to 
Columbia Broadcasting System of California, Inc., under § 310 (b) 
of the Act, it joined with Columbia in applying for the written con- 
sent of the Federal Communications Commission to such assignment. 
After a hearing, the Commission entered an order refusing its con- 
sent. Thereupon, Associated and Columbia filed separate appeals from 
the order of refusal. The Commission moved to dismiss each appeal 
on the ground that the United States Court of Appeals for the Dis- 
trict of Columbia had no jurisdiction thereof under § 402 (b). Held, 
(Stephens, J., dissenting), the court had jurisdiction of each appeal 
since Columbia was in effect an “applicant for . . . a radio station 
license whose application is refused by the Commission,” within the 
meaning of § 402 (b) (1) and, accordingly, Associated is a “person 
aggrieved or whose interests are adversely affected” by such refusal, 
within the meaning of § 402 (b) (2). The Associated Broadcasters, 
Inc. v. Federal Communications Commission; The Columbia Broad- 
casting System of California, Inc. v. Federal Communications Com- 
mission, 108 F. (2d) 737 (App. D. C. 1939), both decided November 
29, 1939. The decision in Pote v. Federal Radio Commission, 62 
App. D. C. 303, 67 F. (2d) 509 (1933), cert. den. 290 U. S. 680 
(1933), holding to the contrary, was distinguished in part and over- 
ruled in part. Motions to dismiss denied. 

In the Pote case, the appeal was predicated on § 16 of the Radio 
Act of 1927, as amended July 1, 1930, 46 Stat. 844 (1930), which 
contained no express provisions for appeals from orders of the 
Commission refusing to consent to assignments of licenses. The 
provisions of § 16, so far as the present appeal are concerned, were 
reincorporated, subsequent to the Pote case, in §402 (b) of the 
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Communications Act of 1934, which, similarly, contains no express 
provision for appeals from such orders. The principle that re- 
énactment of a statute which has received judicial construction is pre- 
sumed to be an adoption by the legislature of such construction, Lati- 
mer v. United States, 223 U. S. 501, 32 Sup. Ct. 242, 56 L. ed. 526 
(1912) ; Carroll Electric Co. v. Snelling, 62 F. (2d) 413 (C. C. A. 
Ist, 1932). 2 SuTHERLAND, STaTuToRY CoNstrucTION (2d ed. 
1904) § 403, would appear, therefore, to have required a dismissal of 
the appeals upon a holding that the reénactment of § 16 of the Radio 
Act indicated Congressional approval of the court’s construction of 
the statute in the Pote case. The application of the presumption here 
should not be prevented by one contrary decision on this question, see 
United States v. Raynor, 302 U. S. 540, 552, 58 Sup. Ct. 353, 82 
L. ed. 413 (1938), since the Pote decision was rendered by the only 
court before which the question could have been raised. Cf., See- 
berger v. Castro, 153 U.S. 32, 14 Sup. Ct. 766, 38 L. ed. 624 (1894), 
with Latimer v. U. S., supra. 

The basis of the court’s attempted distinction of the Pote case was 
that in § 310 (b) of the Communications Act of 1934, 48 Stat. 1086 
(1934), 47 U. S. C. §310h (1934), Congress added language, not 
contained in § 12 of the Radio Act of 1927, which, according to the 
court, required a hearing and a decision on the basis of public interest, 
in the case of requests for consent to assignment of licenses. Whether 
or not a hearing is required by virtue of this additional language is 
open to question since it is not expressly provided for in the statute. 
Nevertheless, the requirement of a hearing and decision based upon 
public interest does not appear to be determinative of the question of 
whether Congress intended to include orders of the Commission refus- 
ing to consent to assignment of licenses in providing for appeals from 
decisions of the Commission granting or refusing applications for sta- 
tion licenses. The court has recognized that an appeal from a Commis- 
sion decision or order is a special statutory remedy and that the 
statutory provisions conferring such remedy must be strictly con- 
strued. Pittsburgh Radio Supply House v. Federal Communications 
Commission, 98 F. (2d) 303 (App. D. C. 1938); Pote v. Federal 
Radio Commission, supra; Universal Service Wireless, Inc. v. Fed- 
eral Radio Commission, 41 F. (2d) 113 (App. D. C. 1930). Upon 
its merits, moreover, the court’s holding that a request for consent to 
an assignment of license is in effect an application for a station license 
within the meaning of § 402 (b) (1) does not seem to be well taken 
since, under the statute, the respective procedures and standards ap- 
plicable to each type of application are different. Cf., § 309 (a) with 
§ 310 (b). In addition to the issue of statutory construction, the case 
appears to involve a fundamental jurisdictional question as to whether 
an order of refusal to consent to the assignment of a station license 
presents any justiciable issue between the proposed assignor or as- 
signee and the Commission. See Rochester Telephone Company v. 
United States, 307 U. S. 125, 59 Sup. Ct. 754, 83 L. ed. 1147 (1939). 
Although this question was not raised in the instant case, should cer- 
tiorari be granted and a reversal follow, the success of a new attempt 
to have the Commission’s order set aside through a proceeding in a 
three-judge district court under the Urgent Deficiencies Act, 38 Stat. 
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219 (1913), 28 U. S. C. §§ 43-48 (1934), may turn upon this ques- 
tion. In this event, an adjudication will undoubtedly follow of the 
subordinate question of whether there is any substantive right to 
assign a radio station license. Assuming arguendo that a Commis- 
sion decision refusing consent to assignment of a license is appealable 
to the Court of Appeals, the query remains whether the person who 
may appeal is the proposed assignor or the proposed assignee. In 
F.C. C. v. Sanders Brothers Radio Station, 8 L. W. 542, decided 
March 25, 1940, reversing the lower court in 106 F. (2d) 321 (App. 
D. C. 1939), it appears that if anyone can appeal from this type of 
decision, it should be the proposed assignor. In the Sanders case the 
court concluded that, while the Commission need not consider the in- 
dependent element of competition in granting or denying an applica- 
tion for a station license, it must consider the “public interest, con- 
venience and necessity,” and that § 402 (b) (2) gives the person likely 
to be injured by Commission action in granting an application for a 
license the requisite standing to appeal and raise relevant questions 
of law in respect to the order so long as the appellant identifies his 
own right with the public interest. Under the Sanders decision, as a 
person aggrieved, Associated would be in a still stronger position to 
assert its right to appeal the order by showing it is the instrument 
of redressing an injury to the public service which would otherwise 
remain without a remedy. On the same premise the proposed assignee 
becomes an entire stranger to the proceedings and can hardly be said 
to be legally aggrieved or adversely affected; but under the theory 
advanced by the Court of Appeals would still ‘have a statutory appeal 
as a person whose application was denied. F. J. B. 


ADMINISTRATIVE LAW—JUDICIAL REVIEW OF DECISIONS UNDER 
THE CoMMUNICATIONS Act oF 1934—APPEALABLE INTEREST UNDER 
Act.—Act of June 19, 1934, c. 652, 48 Stat. 1064; Act of June 5, 
1936, c. 511, 49 Stat. 1495; Act of May 20, 1937, c. 229, 50 Stat. 
189, 47 U. S. C. § 151 (1934) et seq. The Federal Communications 
Commission granted an application of the Telegraph Herald Com- 
pany of Dubuque, Iowa. Sanders Brothers Radio Station, licensee 
of an existing station at Dubuque, Iowa, appealed to the Court of Ap- 
peals for the District of Columbia from the order granting the Tele- 
graph Herald application, alleging that the effect of such grant would 
be to destroy the ability of Sanders Brothers to continue to render 
programs of high type and in the public interest because of the in- 
creased competition for business resulting from operation of the new 
station. The Court of Appeals reversed the Commission’s order and 
remanded the case to the Commission for failure to make findings on 
the question of the economic effect of the operation of the new station 
on appellant’s station. The Supreme Court granted certiorari. Held, 
that the appellant has the requisite standing to appeal and to raise any 
relevant question of law in respect to the order of the Commission, 
but economic injury to an existing station, when no public interest 
intervenes, is not in and of itself an element the Commission must 
weigh and as to which it must make findings in passing on an appli- 
cation for a license. F. C. C. v. Sanders Brothers Radio Station, No. 
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499 decided March 25, 1940, rev’ing, 106 F. (2d) 321 (App. D. C. 
1939). 

Although the licensee of an existing radio station has no legal right 
to be protected from the competition of another radio station, he does 
have, as a result of this decision, a status to appeal to the Court of 
Appeals, not to redress a private wrong but to call to the attention of 
the court erorrs of law committed by the Commission so that injuries 
to public service may be redressed. This conclusion is based on the 
language of § 402 (b) (2) which gives the right of appeal to “any 
person aggrieved or whose interests are adversely affected” by orders 
of the Commission granting certain kinds of applications, the court 
being of the opinion that this interpretation was necessary in order 
not to deprive the quoted words of all substantial effect. The impli- 
cations of this decision are far-reaching for it suggests impliedly, that 
Congress has the power to confer on any person the right to bring 
an appeal in which the subject of redress is not a legal injury to such 
person but rather a public wrong. But clearly no such person would 
have any interest in taking an appeal unless his claims coincide with 
the “public interest.”” This was not the situation at common law for 
mere damage that did not invade a legal right was damnum absque 
injuria. Railroad v. Ellerman, 105 U. S. 166, 26 L. ed. 1015 (1881) ; 
U.S. ex rel. N. Y. Warehouse Assoc. v. Dern, 68 F. (2d) 773 (App. 
D. C. 1934), cert. den., 292 U. S. 642, 54 Sup. Ct. 778, 78 L. ed. 1494 
(1934); Alabama Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 
300, 82 L. ed. 374 (1937) ; Tennessee Electric Power Co. v. T. V. A., 
306 U. S. 118, 59 Sup. Ct. 366, 83 L. ed. 543 (1939). If the Supreme 
Court did in fact intend to announce such an important departure 
from recognized principles it is regretted that it did not discuss the 
matter with greater clarity and at greater length than it did in the 
cryptic paragraph which it devoted to this issue. (A discussion of 
the theory of appealable interest under the Communications Act is 
contained in a recent note (1940) 8 Gro. Wasu. L. Rev. 836). 

r. 
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BANKRUPTCY AcT—CoRPORATE REORGANIZATION—A FAIR AND 
EQuITABLE PLAN—SoME ADDITIONAL ASPECTS OF THE Boyp DEcI- 
s1on.—Defendant corporation became financially embarrassed in 1930 
and a reorganization was effected out of court. The requisite num- 
ber of bondholders agreed to a supplemental indenture by which they 
lost their right to foreclose before 1944. With the top-heavy bond 
structure, however, the corporation was unable to obtain the credit 
necessary to undertake shipbuilding contracts, and another attempt at 
reorganization was made in 1937. The management prepared a plan 
which was to be executed either by contract or in a proceeding under 
section 77B of the Bankruptcy Act, 48 Stat. 912 (1934), 11 U. S.C. 
§ 207 (1937). After approval by over 90% of both bondholders and 
stockholders, the board of directors decided upon a 77B proceeding. 
The plan selected provided for the formation of a new corporation 
and the issuance of 77% of its capital stock to the bondholders with 
the remaining 23% going to the old stockholders, even though the 
debtor corporation was insolvent in both the bankruptcy sense and the 
equity sense. Plaintiffs, holding a small fraction of the bonds, ob- 
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jected to the inclusion of stockholders in a plan when they had no 
equity remaining. But the lower court, in approving the plan as fair 
and equitable, had justified stockholder participation primarily on the 
ground that they furnished a consideration by allowing a reorganiza- 
tion at this time, thus abrogating the agreement which prevented fore- 
closure before 1944, and on a finding that the retention of the stock- 
holders would be an asset of value to the new company because of 
the management’s familiarity with the business and their financial 
standing and influence in the community. Held, that a plan of reor- 
ganization which fails to accord absolute priority to senior interest 
holders approximating a full recognition of their claims, while per- 
mitting participation by junior interests in the plan, unless such par- 
ticipation is because of an equivalent additional contribution of money 
or money’s worth to the reorganized company, is unfair and inequita- 
ble as a matter of law, and such a plant cannot be made valid by the 
consent of the requisite percentages necessary for its confirmation. 
Case v. Los Angeles Lumber Products Company, Ltd., 308 U. S. 106, 
60 Sup. Ct. 1, 84 L. ed. (adv. op.) 22 (1939). 

Even in the absence of fraud, any device, whether by private con- 
tract or under judicial sale, whereby stockholders are preferred to 
creditors, is invalid. Northern Pacific Railway Co. v. Boyd, 228 U.S. 
482, 33 Sup. Ct. 554, 57 L. ed. 931 (1913). Although the Boyd case 
is the landmark case in the field of corporate reorganization, the prin- 
ciple of absolute priority for which it has become famous, had been 
expounded much earlier. Cf., Chicago, Rock Island & Pacific Rail- 
road Co. v. Howard, 7 Wall. 392, 19 L. ed. 117 (1868) ; Louisville 
Trust Co. v. Louisville, New Albany & Chicago Ry. Co., 174 U. S. 
674, 19 Sup. Ct. 827, 43 L. ed. 1130 (1899). Thus, the “fixed prin- 
ciple” to which according to the Boyd case there must be strict ad- 
herence, is the “familiar rule” of the Louisville case, namely, that the 
stockholder’s interest in the property is subordinate to the rights of 
creditors; first of secured and then of unsecured creditors. Any ar- 
rangement of the parties by which the subordinate rights and interests 
of the stockholders are attempted to be secured at the expense of the 
prior rights of either class of creditors comes within the judicial de- 
nunciation. But the above cases all dealt with equity receiverships 
requiring a judicial sale prior to the reorganization, and the basis for 
the decisions lay in the equity principle that any deviation from the 
priority doctrine amounted to a fraudulent conveyance. See Frank, 
Some Realistic Reflections on Some Aspects of Corporate Reorgan- 
izations (1933) Va. L. Rev. 541. With the enactment of section 77B 
of the Bankruptcy Act (now superseded by c. X, 52 Stat. 883 (1938), 
11 U.S. C. (Supp. IV) §§ 501-676 (1938), which also requires that a 
plan be fair and equitable) the courts began to differ as to whether or 
not Congress intended to modify the principle established by the Boyd 
case in order that corporate reorganizations may be expedited. The 
prevailing view was that there was no such intention. In re Witherbee 
Court Corporation, 88 F. (2d) 251 (C. C. A. 2d, 1937); In re New 
York Railways Corporation, 82 F. (2d) 739 (C. C. A. 2d, 1936) ; 
In re Barclay Park Corporation, 90 F. (2d) 595 (C. C. A. 2d, 1937) ; 
In re Day & Meyer, Murray & Young, 93 F. (2d) 657 (C. C. A. 2d, 
1938); Price v. Spokane Silver & Lead Co., 97 F. (2d) 237 
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(C. C. A. 8th, 1938) ; Sophian v. Congress Realty Co., 98 F. (2d) 
499 (C. C. A. 8th, 1938); Tellier v. Franks Laundry Co., 101 F. 
(2d) 561 (C. C. A. 8th, 1939) ; In re Philadelphia & Reading Coal 
& Iron Co., 105 F. (2d) 357 (C. C. A. 3d, 1939); In re Radio- 
Keith-Orpheum Corporation, 106 F. (2d) 22 (C. C. A. 2d, 1939) ; 
In re Dutch Woodcraft Shops, 14 Fed. Supp. 467 (W. D. Mich. 
1935). Other courts took the view that to hold that the phrase “fair 
and equitable” had the same meaning when applied to a reorganiza- 
tion under 77B as it had in equity receiverships was to eliminate from 
it to a certain degree the rights of creditors and stockholders to adjust 
their respective rights by contract and nullify provisions of the Act 
which was passed to facilitate corporate reorganizations. Many felt 
that merely the acceptance of a plan should be strong evidence that 
it was not only fair but feasible. Downtown Inv. Ass’n v. Boston 
Metropolitan Bldgs., Inc., 81 F. (2d) 314 (C. C. A. 1st, 1936); J. S. 
Farlee & Co. v. Springfield South Main Realty Co., 86 F. (2d) 931 
(C. C. A. Ist, 1936) ; In re A. C. Hotel Co., 93 F. (2d) 841 (C.C.A. 
7th, 1937); In re Burns Bros., 14 Fed. Supp. 910 (S. D. N. Y. 
1936) ; In re Peyton Realty Co., 18 Fed. Supp. 822 (E. D. Pa. 1936) ; 
In re Tharp Ice Cream Co., 25 Fed. Supp. 417 (E. D. Pa. 1938). It 
had been previously recognized that where there is no equity remain- 
ing to the junior interests they have no value to be accorded protec- 
tion in the reorganization, and their consent to a plan is not necessary. 
In re 620 Church Street Building Corp., 299 U. S. 24, 57 Sup. Ct. 
88, 81 L. ed. 16 (1936). Why this decision did not have more in- 
fluence on those courts that did not follow the Boyd theory is not 
apparent, unless it was felt that this case could be distinguished on 
the ground that here the majority had accepted a plan that excluded 
rather than included junior interests. However, the court, by its 
decision in the Los Angeles Lumber Products Company case has now 
settled the question by holding that the phrase “fair and equitable” 
has become a term of art embodying the absolute priority doctrine. 

It is interesting to note that the District Court in the instant case, 
24 Fed. Supp. 501 (S. D. Calif. 1938), stated that it found nothing 
in the Boyd case which in theory interfered with the adoption of the 
plan proposed, yet failed to recognize that in practice it nullified the 
principle set forth therein. This was done by discovering certain com- 
pensating advantages or additional compensation furnished by the 
present shareholders which it was claimed justified their retention of 
an interest in the reorganized company. One of these so-called con- 
siderations was the willingness of the old management to remain. For 
some reason, the retention of the old management is usually regarded 
as being advantageous, no matter how unsuccessful previous experi- 
ence has shown it to be. The finding that stockholder interest and 
management are synonymous, however, would seem to be erroneous. 
Assuming that a continuation of the previous management would be 
desirable, there still would be no binding agreement to remain simply 
because stockholders are allowed a participation. Any participation 
would have to be strictly limited to those who are of use to the enter- 
prise and bind themselves to act in its behalf, and not to all stockhold- 
ers as such. In re Barclay Park Corporation, supra. 
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Praise must be accorded the opinion of Mr. Justice Douglas in the 
Los Angeles Lumber Products Company case for its clarity in dis- 
posing of many of the controversial problems of corporate reorganiza- 
tions. It seems very doubtful if the last word has been said as to 
what constitutes a fair and equitable plan, however, since the prob- 
lems of many a reorganization will continue to be multitudinous and 
of a highly technical character. Among the controversial issues still 
undecided may be put the following. Since it is axiomatic that a 
successful reorganization requires a readjustment of the capital struc- 
ture to correspond to the corporation’s earning power, there remains 
the question of how far priorities must be preserved after reorganiza- 
tion. Circumstances may justify an offer of different amounts of the 
same grade of securities to both creditors and stockholders. Kansas 
City Terminal Ry. Co. v. Central Trust Co. of N. Y., 271 U. S. 445, 
46 Sup. Ct. 549, 70 L. ed. 1028 (1926). From this, the S. E. C. ap- 
pears to have taken the position that it is not always necessary to 
recognize the legal priorities and preferences of securities and claims 
in a reorganization by the issuance in exchange for them of new se- 
curities with corresponding priorities and preferences, provided that 
any alteration of priority is adequately compensated for in terms of 
the relative amount of new junior securities received by them, or 
otherwise. See Jn re West Ohio Gas Company, 3 S. E. C. — (1938), 
Holding Company Act Release No. 1284 (October 22, 1938); In re 
Utilities Power & Light Corporation, 4 S. E. C. — (1939), Holding 
Company Release No. 1655 (July 28, 1939). Commissioner Healy, 
in dissenting to the acceptance of this view as a general rule, points 
out that in Kansas City Terminal Ry. Co. v. Central Trust Co. of 
N. Y., supra, the court was answering questions certified to them by 
the lower court dealing with unsecured creditors and that the only 
circumstances which the court mentions as justifying different amounts 
of the same securities to both creditors and stockholders is when as- 
sessments are demanded. Commissioner Healy doubts that the supe- 
rior rights of even a general creditor (not to mention one who is 
secured ) can be adequately preserved by a larger number of the same 
shares that are given stockholders who contribute no new cash. Con- 
curring opinions in West Ohio Gas Company, supra, Holding Com- 
pany Act Release No. 1668 (August 8, 1939) and Utilities Power & 
Light Corporation, supra, Holding Company Act Release No. 1655-A 
(August 7, 1939). 

Another controversial problem as to what constitutes a fair and 
equitable plan arises apart from bankruptcy legislation, namely, in 
connection with the simplification of holding-company systems 
under section 11 of the Public Utility Holding Company Act of 1935, 
49 Stat. 838 (1935), 15 U. S. C. § 79k (1934). Holding companies 
undertaking voluntary compliance with section 11 may find it neces- 
sary to give recognition to common stockholders in order to obtain 
their consent to a plan of simplification, although upon the basis of 
present values no value can be attributed to the common stock. Since 
the company is, however, solvent, should asset valuation be conclusive 
as to the right of the common stock to a participation in the plan of 
reorganization even though increasing earning power indicates the 
possibility that eventually there may be dividends available for the 





RECENT CASES 1111 


common stock? On the other hand, if offsetting considerations are 
found to allow a participation by common stockholders, does this mean 
that the plan will not meet the fair and equitable test set forth in the 
Act, so as to bind dissenters to the plan? Cf., In re Community 
Power and Light Company, 4 S. E. C. — (1939), Holding Company 
Act Releases No. 1803 and 1804 (November 27, 1939). This case 
may yet reach the Supreme Court for final decision. 

Another aspect of the decision in the Los Angeles Lumber Products 
Company case is deserving of brief mention. Justice Douglas reaf- 
firmed the contention that the statutory scheme of 77B was not in- 
tended to be that of a composition. See Callaghan v. Reconstruction 
Finance Corp., 297 U. S. 464, 56 Sup. Ct. 519, 80 L. ed. 804 (1935). 
The preservation of business enterprises must not be at the expense 
of creditors, and the provisions of section 77B should not be taken 
advantage of to effect what, in fact, amounts to a composition under 
section 12. In re Dutch Woodcraft Shops, supra. What effect this 
may have in causing corporations to attempt to escape from the pro- 
tective mechanism of judicial and administrative supervision expressly 
fashioned by Congress in c. X, the successor to 77B, into the freedom 
of maneuver permissible under c. XI, the successor to section 12, re- 
mains to be seen. Already in one case the S. E. C. has been denied 
the right to intervene to prevent such a circumvention of the obvious 
intention of Congress to limit corporations with public investor in- 
terest toc. X. S. E. C. v. U. S. Realty and Improvement Company, 
108 F. (2d) 794 (C. C. A. 2d, 1940). The principles of the Boyd 
case are applicable to c. XI also, since an arrangement may not be 
confirmed unless it is found to be fair and equitable and feasible. Yet 
the machinery of c. XI would seem powerless to accomplish the elimi- 
nation of stockholders where necessary to accord creditors their right- 
ful priority. It will be interesting to see how this apparent conflict 
will be resolved. 


CONSTITUTIONAL LAW—EvIDENCE—ADMISSIBILITY OF INTRA- 
STATE MEssAGES OBTAINED BY WIRE TAPPING.—Petitioners were 
convicted in a Federal district court for using the mails to defraud in- 
surance companies, upon the basis of information obtained through 
the use of intercepted intrastate telephone conversations. Petitioners 
contend that admission of this evidence violated section 605 of the 
Federal Communications Act of 1934, 48 Stat. 1064, 1103, 47 U.S.C. 
§ 605 (1934), the second section of which provides: “And no person 
not being authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person.” 
Held, that the broad and inclusive language of the second clause of 
section 605 is not to be limited by construction so as to exclude intra- 
state communications from the protection against interception and 
divulgence. Weiss v. United States, 60 Sup. Ct. 269 (U. S. 1940). 

In the absence of a violation of the Fourth Amendment of the FrEp- 
ERAL CONSTITUTION the common law rule is that the admissibility of 
evidence is not affected by the illegality of the means by which it was 
obtained. Adams v. N. Y., 192 U. S. 585, 24 Sup. Ct. 372, 48 L. ed. 
575 (1902) ; People v. Defore, 242 N. Y. 13, 150 N. E. 585 (1926) ; 
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Olmstead v. U. S., 277 U. S. 438, 48 Sup. Ct. 564, 72 L. ed. 944 
(1928); 4 WicMmore, Evipence (1923) §2183. In 1886 the Su- 
preme Court of the United States deviated from this common law 
doctrine, holding that evidence obtained in violation of the constitu- 
tional prohibition of the Fourth Amendment was not admissible in 
the Federal courts. Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 
L. ed. 746 (1886). The Supreme Court, in a long line of decisions, 
has reaffirmed the rule laid down in the Boyd case. Ex parte Jack- 
son, 96 U. S. 727, 24 L. ed. 877 (1877); Weeks v. U. S., 232 U.S. 
383, 34 Sup. Ct. 341, 58 L. ed. 652 (1914); Silverthorne Lumber 
Co. v. U. S., 251 U. S. 385, 40 Sup. Ct. 182, 64 L. ed. 319 (1920) ; 
Gouled v. U. S., 255 U.S. 298, 41 Sup. Ct. 261, 65 L. ed. 647 (1921) ; 
Amos v. U. S., 255 U.S. 313, 41 Sup. Ct. 266, 65 L. ed. 654 (1921) ; 
Agnello v. U. S., 269 U. S. 20, 46 Sup. Ct. 4, 70 L. ed. 145 (1925) ; 
Go-Bart Importing Co. v. U. S., 282 U. S. 344, 51 Sup. Ct. 153, 75 
L. ed. 374 (1931). Cf., Hester v. U. S., 265 U. S. 57, 44 Sup. Ct. 
445, 68 L. ed. 898 (1924) ; Carroll v. U. S., 267 U.S. 132, 45 Sup. 
Ct. 280, 69 L. ed. 543 (1924); U.S. v. Lee, 274 U. S. 559, 47 Sup. 
Ct. 746, 71 L. ed. 1202 (1927). It has been held that a motion must 
have been made before trial to compel the return of the evidence so 
obtained. Weeks v. U. S., supra. Ii the defendant had no knowledge 
before trial, however, that such a seizure had been made, timely objec- 
tion may be made during the trial. Gouled v. U. S.; Amos v. U.S. 
and Agnello v. U. S., supra. Nardone v. U. S., 60 Sup. Ct. 266 (U. S. 
1940). The restrictions of the Fourth Amendment apply only to the 
federal government and not to the states, Gambino v. U. S., 275 U. S. 
310, 47 Sup. Ct. 137, 72 L. ed. 293 (1927), therefore evidence ob- 
tained by others than federal officers may be used in evidence. Adams 
v. N. Y., Weeks v. U. S., supra. But when state and federal officers 
cooperate in obtaining evidence in violation of the “searches and sei- 
zure” provisions of the Fourth Amendment, such evidence is inadmis- 
sible. Byars v. U. S., 273 U. S. 28, 47 Sup. Ct. 248, 71 L. ed. 520 
(1927). In Olmstead v. U. S., 277 U. S. 438, 48 Sup. Ct. 564, 72 
L. ed. 944 (1928), the Supreme Court of the United States in a five 
to four decision, laid down the rule that the interception of telephone 
messages by wire tapping, in violation of a state law, was not an 
“illegal search and seizure’’ within the meaning of the Fourth Amend- 
ment, and the information might be used at trial. The rule laid down 
in the Olmstead case has been followed in the federal courts in those 
cases where the admissibility of evidence obtained by wire tapping 
was raised. Kerns v. U. S., 50 F. (2d) 602 (C. C. A. 6th, 1931) ; 
Morton v. U. S.,60 F. (2d) 696 (C. C. A. 7th, 1932) ; Foley v. U. S., 
64 F. (2d) 1 (C. C. A. 5th, 1933); Bushouse v. U. S., 67 F. (2d) 
843 (C. C. A. 6th, 1933); Beard v. U. S., 82 F. (2d) 837 (App. 
D. C. 1936) ; Smith v. U. S., 91 F. (2d) 556 (App. D. C. 1937). 
Since the decision in the Olmstead case, Congress has enacted what 
is known as the Federal Communications Act. 47 U. S. C. § 605 
(1934). In Nardone v. U. S., 302 U. S. 379, 58 Sup. Ct. 275, 82 L. 
ed. 314 (1938), the Supreme Court in interpreting section 605 of the 
Federal Communications Act of 1934, held that evidence obtained by 
federal agents by intercepting interstate communications was inadmis- 
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sible in evidence. For a more complete discussion of the Nardone 
case see note (1938) 6 Gro. Wasn. L. Rev. 326. The attention of 
the Supreme Court was once again focused on the Nardone case this 
year, the issue now being whether information obtained through use 
of intercepted intrastate telephone conversations is admissible in evi- 
dence in the federal courts under section 605 of the Communications 
Act of 1934. The court held it is not, saying “Such a reading of § 605 
would largely stultify the policy which compelled our decision in 
Nardone v. U.S. . . . To forbid the direct use of methods thus char- 
acterized but to put no curb on their full indirect use would only in- 
vite the very methods deemed ‘inconsistent with ethical standards 
and destructive of personal liberty.’ . A decent respect for the 
policy of Congress must save us from imputing to it a self-defeating, 
if not disingenuous purpose.” Cf., Silverthorne Lumber Co. v. U. S. 

Until the decision in the instant case, the question whether evidence 
obtained by interception of intrastate communications was admissible 
in federal courts was not definitely decided. The decisions of the dis- 
trict courts on this point were diametrically opposed. One district 
court refused to extend the doctrine of the Nardone case to cover 
intrastate communications, holding the Federal Communications Act 
does not apply to intrastate messages and does not render inadmissible 
evidence obtained by intercepting intrastate communications. Valli v. 
U. S., 94 F. (2d) 687 (C. C. A. Ist, 1938); Cf., U. S. v. Bonanzi, 
94 F. (2d) 570 (C. C. A. 2d, 1938). The other position, typified 
by Sablowsky v. U. S., 101 F. (2d) 183 (C. C. A. 3d, 1938), held 
that the section of the Federal Communications Act prohibiting any 
unauthorized person from intercepting or divulging communications 
by wire or radio is remedial and must be given a liberal construction. 
Accord: Diamond v. U. S., 4 F. (2d) 1012 (C. C. A. 6th, 1938) ; 
U. S. v. Plisco, 22 F. Supp. 242 (App. D. C. 1938). The court in 
the Sablowsky case pointed out that § 605 is divided into four subsec- 
tions, and in speaking of the second clause, now in issue, said: “It 
will be noted that the qualifying phrase ‘interstate or foreign’ is 
omitted before the word ‘communication’ and that the clause upon its 
face prohibits the interception or divulging of any communication 
whatsoever.” The court in the instant case followed the line of 
reasoning taken in the Sablowsky case, and concluded: “Plainly the 
interdiction thus pronounced is not limited to interstate and foreign 
communications. And, as Congress has power, when necessary for 
the protection of interstate commerce, to regulate intrastate transac- 
tions, there is no constitutional requirement that the scope of the stat- 
ute be limited so as to exclude intrastate communications.” 


It is submitted that the decision of the principal case is not an un- 
warranted extension of the doctrine of the Nardone case. Congress 
has at many times been permitted to regulate transactions, which, 
when separately considered, are intrastate in character. Southern Ry. 
Co. v. U. S., 222 U. S. 20, 32 Sup. Ct. 2, 56 L. ed. 73 (1911) ; Staf- 
ford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 735 (1922) ; 
National Labor Relations Board v. Fainblatt, 306 U. S. 601, 59 Sup. 
Ct. 668, 83 L. ed. 1446 (1939) ; U.S. v. Rock Royal Co-op, Inc., 307 
U. S. 533, 59 Sup. Ct. 993, 83 L. ed. 1446 (1939). The instant case, 
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however, may be explained without going into the question of whether 
the federal government can regulate intrastate transactions. Since 
this is fundamentally a question of procedure and proof in the federal 
courts, the federal government should have the right to forbid the 
introduction of wire tapping evidence in its own courts. The court 
in the Sablowsky case stated the proposition as follows, at 189: “It 
will be noted that the provisions of section 605 are very different in 
their nature from those of the other sections of the Communications 
Act . . . upon the other hand the provisions of the second and fourth 
clauses of section 605, which upon their face purport to relate to all 
persons do not relate to the regulation of communication carriers and 
therefore constitute a rule of evidence in the purest sense.”  E. S. 


CONSTITUTIONAL LAw—Ex Post Facto LAw—RIGHT TO PROSE- 
CUTE UNDER EXTENDED Law not Ex Post Facto.—Neal Powers 
and Rene Allred were charged with violation of the Connally (Hot 
Oil) Act of February 22, 1935, 49 Stat. 30 (1935), 15 U. S. C. 
§ 715 et seq. (1934), in transporting through interstate commerce 
numerous barrels of oil in excess of amounts permitted. These acts 
were alleged to have been effected between November 4, 1935 and 
March 20, 1936. By its terms the Hot Oil Act was to expire June 
15, 1937. Defendants were indicted after that date, but Congress 
had on June 14, 1937, amended the statute to read, “This Act shall 
cease to be in effect on June 30, 1939.” No other changes were made. 
Defendants demurred to the indictment and moved to quash averring 
they could not be prosecuted for violation prior to the original ex- 
piration date under an indictment returned subsequent thereto. The 
Southern District Court of Texas agreed and quashed the indict- 
ments. The United States appealed successfully. Held, that extension 
of the life of a statute is not ex post facto as to crimes committed be- 
fore the amendment but prosecuted after. U.S. v. Powers, 307 U. S. 
214, 59 Sup. Ct. 805, 83 L. ed. 1245 (1939). 

The Court stated that Congress expressly purposed to preserve 
the “right of prosecution after the date originally set for expiry . . .” 
Ex post facto laws have been classically defined by American courts. 
Calder v. Bull, 3 Dall. 386, 1 L. ed. 648 (U. S. 1798); Fletcher v. 
Peck, 6 Cranch 87, 3 L. ed. 162 (U. S. 1809); Cummings v. Mis- 
souri, 4 Wall. 277, 18 L. ed. 356 (U. S. 1866); Kring v. Missouri, 
107 U. S. 221, 2 Sup. Ct. 443, 27 L. ed. 506 (1883); Beazell v. State 
of Ohio, 269 U. S. 167, 46 Sup. Ct. 68, 70 L. ed. 216 (1925). 


If a law increases the penalty for an act committed before its pas- 
sage it is ex post facto. Kring v. Missouri, supra; Flaherty v. 
Thomas, 94 Mass. 428 (1866). An act reducing the punishment 
is not ex post facto. People v. Hayes, 140 N. Y. 484, 35 N. E. 951 
(1894). Revival of the right to prosecution after statutory bar has 
arisen is ex post facto. Moore v. State, 43 N. J. Law 203, 39 Am. 
Rep. 558 (1881). A law changing the forms of procedure is not 
ex post facto, People v. Mortimer, 46 Cal. 114, (1866), neither is 
an amendment altering the designation of offenses. People v. Jordan, 
92 Cal. App. 543, 268 Pac. 373 (1928). The greater bulk of laws 
stricken down as ex post facto are those which either make criminal 
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an act which was not so when committed or which increase the pun- 
ishment or peril of a defendant after the crime was committed. 

What would have been the defendants’ position had the act ex- 
pired as originally drafted? U.S. v. Tynen, 11 Wall. 88, 20 L. ed. 
153 (U. S. 1870) states: “There can be no legal conviction, nor 
any valid judgment pronounced upon conviction unless the law cre- 
ating the offense be at the time in existence.” To escape part of this 
difficulty, so-called general saving provisions have been enacted pre- 
serving the right of prosecution after statutory sanctions and man- 
dates are withdrawn. 1 U.S. C. § 29 (1934); 4 Jones Ill. Stat. 
27-16; 21 McKinney’s Consol. Laws N. Y. L. 1909, c. 27 art. 5, 
§§ 93 and 94; R. S. N. J. (1937) Vol. 1 (1: 1-11, 1:1-15). Contra: 
46 Penna. Stat. § 596. These provisions, however, relate expressly 
by judicial decision to instances where the statute is repealed. The 
holding in U. S. v. Chambers, 291 U. S. 217, 54 Sup. Ct. 434, 78 
L. ed. 763 (1934), which resulted in freedom for numerous Ejight- 
eenth Amendment indictees and unindicted or unsentenced violators 
is typical. Green v. U. S., 67 F. (2d) 846 (C. C. A. 9th, 1933) ; 
Resaum v. U. S., 67 F. (2d) 850 (C. C. A. 9th, 1933) ; Smallwood 
v. U. S., 68 F. (2d) 244 (C. C. A. 5th, 1933); U. S. v. Borke, 5 F. 
Supp. 429 (E. D. Mich. 1933); United States v. Smith, 5 F. Supp. 
470 (W. D. Okla. 1933); U.S. v. Oliver, 5 F. Supp. 500 (W. D. 
Pa. 1933); Massey v. U. S., 291 U. S. 608, 54 Sup. Ct. 532, 78 
L. ed. 1019 (1934). 


Apparently none of these statutes relates to an instance in which 
the law expires before prosecution is begun or completed though 
it would seem that a preservation of rights is equally important in 
both repeal and expiration cases. It seems likely that defendants 
would have been successful in their contention had the statute ex- 
pired on June 15, 1937, as originally enacted. From the early au- 
thorities and classical pronouncements, supra, it seems clear that 
had an interval of as little as a day elapsed between expiration and 
amendment, the extension would have been ex post facto as to these 
defendants. 

Since there was no gap, however, reason and meager authority 
seem to sustain the instant decision. The Supreme Court of Okla- 
homa faced with the same problem in Ex Parte Larkins, 1 Okla. 
53, 25 Pac. 745 (1891) said, “The act of the legislature took effect 
eo instanti the criminal code . . . would have expired, and con- 
tinued in force as to all crimes committed and prosecutions pending, 
so that the continuity was not broken, and there has been no moment 
of time, as to such crimes and prosecutions when it can be said that 
it has not been in force.” The new law . . . “in no manner changes 
the punishment to be inflicted . . . in the event of . . . convic- 
tion, nor does it, in the least, change the mode of trial, but the pro- 
ceedings are to be conducted . . . under the provisions of the law 
against which the alleged crime was committed.” <A similar position 
was taken by the Circuit Court of Appeals Second Circuit in Falter 
v. United States, 23 F. (2d) 420 (C. C. A. 2d, 1928), when it said: 

“while the chase is on, it does not shock us to have it extended be- 
yond the time first set . . .” See People v. Warden, 242 App. 
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Div. 282, 275 N. Y. S. 59 (1934); People v. Amann, 159 Misc. 
417, 289 N. Y. S. 316 (1936). 

In the instant case Mr. Justice Douglas said: “the whole act was 
continued in effect until June 30, 1939. Its substantive phases were 
not altered one whit or tittle; its sanctions were neither reduced nor 
increased. Precisely the same acts continue to be prohibited after 
the amendment as before.” 

The decision seems well founded in law and reason, but the very 
fact that the question was taken to the Supreme Court in a case where 
the whole operation of the older statute was extended, should lead 
legislatures to avoid attempting to preserve merely the right to pros- 
ecute for old offenses, without prolonging the general operation of 
the prior act. M. K. G. 





LaBor RELATIONS—DEFINITION OF EMPLOYEE UNDER NATIONAL 
LazBor RELATIONS Act — PowER TO OrDER REINSTATEMENT AND 
Back Pay.—Six workers were discharged before passage of the Na- 
tional Labor Relations Act, 49 Stat. 449 (July 5, 1935), 29 U. S. C. 
Supp. III § 151 (1937) and allegedly discriminatorily refused em- 
ployment upon request by them at some time after effective date of 
the Act. The National Labor Relations Board applied to the Circuit 
Court for enforcement of an affirmative order issued by virtue of 
§ 10(c) of the Act for reinstatement of these workers with back pay 
from date of refusal to rehire. Held, that since these workers cannot 
be deemed to be “employees” as defined, refusal to reémploy does not 
constitute an unfair labor practice under §8 (3) of the Act “dis- 
crimination in regard to hire and tenure of employment” and there- 
fore performance of affirmative action by employer, as ordered, not 
available. N. L. R. B. v. National Casket Co., Inc., 107 F. (2d) 
992 (C. C. A. 2d, 1939). 

This is the first direct interpretation by a court of the nature of 
the right given by § 10(c) to the Board to issue affirmative orders on 
account of alleged unfair labor practices by employer within the mean- 
ing of §8 (3), with respect to hire of job-seekers who were not 
employed by employer at any time during the effective existence of 
the Act. (1939) 53 Harv. L. Rev. 141 (cited in principal case). Fail- 
ing to accept either contention that the authority of §10(c) is not 
restricted to “employees,” as defined, the court refused enforcement 
of the Board’s order as provided in § 10(e) of the N. L.R. A.,7 U.S. 
Law Week 727 (1939). 5 Lab. Rel. Rep. 437. “Employee” is defined in 
§2 (3) of the Act to include ‘“‘any individual whose work has ceased 
as a consequence of, or in connection with, any current labor dispute 
or because of any unfair labor practice, and who has not obtained any 
other regular and substantially equivalent employment.” . . . Section 
10(c) gives the Board the right to order “such affirmative action, in- 
cluding reinstatement of employees with or without back pay as will 
effectuate the policies of the Act.” There is no question but that the 
Board cannot order affirmative action unless the employer has been 
found guilty of an unfair labor practice. Black Diamond S. S. Corp. 
v. N. L. R. B., 94 F. (2d) 875 (C. C. A. 2d, 1937) cert. den. 304 
U. S. 579 (1938). Nor can an order be issued until it is determined 
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that the men were employees. N.L.R. B. v. Carlisle Lumber Co., 99 
F. (2d) 533 (C. C. A. 9th, 1938) cert. den. 306 U. S. 646 (1939). 
The Casket decision, unless modified by the Supreme Court buries 
the Board’s own interpretation of the power given by §10(c). In 
answer to an employer’s argument that seamen are “discharged” be- 
tween voyages and are not employees at such periods, a recent utter- 
ance of the high court avers that the language of § 8 (3) with respect 
to tenure of employment is not limited to cases of a ‘formal contract 
or relation of employment between employer and employee . . . but 
all elements of the employment relationship which in fact customarily 
attend employment” are embraced. N. L. R. B. v. Waterman S. S. 
Corp., 60 Sup. Ct. 493 (U. S. 1940). 

The majority opinion in the Casket case, holds that § 10(c) “con- 
fers rights on employees, not upon applicants for employment” bol- 
stering this with citations from N. L. R. B. v. Jones & Laughlin Steel 
Co., 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 (1937) which latter 
case warns that the Act does not interfere with the normal exercise 
of the employer’s right to select whom he wishes. The opinion fur- 
ther argues, that to consider workers who were discharged before the 
Act’s passage to be “employees” entitled to protection, is to give the 
Act retroactive effect. The Casket situation in question is not deemed 
comparable to that in Jeffery-De Witt Insulator Co. v. N. L. R. B., 
91 F. (2d) 134 (C. C. A. 4th, 1937) cert. den. 302 U. S. 731 (1937) 
(reinstatement upheld) where a strike in progress continued after 
passage of the Act. Note (1938) 112 A. L. R. 959. 

Affirmative orders to reinstate with back pay were issued in these 
representative cases: Waumbec Mills, Inc., 15 N. L. R. B. No. 4 
(1939), (clear-cut example of entire lack of past or present employ- 
ment relationship—refusal to hire applicants for loom fixer jobs be- 
cause of previous union record) 5 Lab. Rel. Rep. 48 ( ); Kelly- 
Springfield Tire Co. v. N. L. R. B. (consent decree), 97 F. (2d) 1007 
(C. C. A. 4th, 1938) (refusal to rehire furloughed workers by suc- 
cessor in bankruptcy) ; Algonquin Printing Co., 1 N. L. R. B. 264 
(1936) (refusal to rehire after shutdown of plant); Cherry Cotton 
Mills, 11 N. L. R. B. 478 (1939) (refusal to rehire after former posi- 
tion with same employer voluntarily given up) ; Appalachian Electric 
Power Co. v. N. L. R. B. (enforcement denied on other grounds), 93 
F. (2d) 985 (C. C. A. 4th, 1938) (business shutdown before effective 
date of N. L. R. A. and consequent refusal to hire because of former 
membership in labor organization); Knoxville Publishing Co., 12 
N. L. R. B. 119 (promise to employ probationary worker at a stated 
wage to begin at a certain date broken). In these cases there was no 
finding of an unfair labor practice by discriminatory discharge permit- 
ting a claim of retention of employee status - provided by §2 (3). 
In Eagle-Picher Mining and Smelting Co., 16 N. L. R. B. No. 71 
(1939), the Board ordered reinstatement, ate others, of claimants, 
against whom discrimination was practiced by requiring membership 
in a company union as an employment requisite. Although these 
claimants had meantime found substantially equivalent employment 
elsewhere, thereby forfeiting employee status according to § 2 (3), the 
Board declared that the remedy of reinstatement or back pay or both 
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given by §10(c) was not restricted to “employees” as defined in 
§ 2 (3). Contra: Mooresville Cotton Mills v. N. L. R. B., 97 F. (2d) 
959 (C. C. A. 4th, 1939). The Mooresville case holds that “em- 
ployee” should be given the same meaning wherever used in the Act. 
The Picher case reiterates an early principle developed by the Board 
“that section 8 (3) in forbidding discrimination in employment, is 
not limited to those who are employed at the time of discrimination. 
It forbids discrimination in regard ‘to hire’ generally.” Algonquin 
Printing Co., supra, and Radiant Mills, 1 N. L. R. B. 274. 3 ANN. 
Rep. N. L. R. B. 73 (1938) and 1 Ann. Rep. N. L. R. B. 82 (1936). 
Accordingly, the Board has not curtailed its remedial powers. In 
other cases, after termination of employment by strike and conse- 
quent halt in production, reinstatment was ordered by virtue. of 
§ 10 (c) to the extent possible by the establishment of a preferential 
hiring list, N. L. R. B. v. Remington Rand Inc., 94 F. (2d) 862 
(C. C. A. 2d, 1938) cert. den. 304 U. S. 576 (1938). 

The definitive interpretation of this section by the Supreme Court 
limits it to “remedial, not punitive [action] . . . to be exercised 
in and of the Board’s authority to restrain violation. . . .” Con- 
solidated Edison Co. v. N. L. R. B., 305 U. S. 197, 59 Sup. Ct. 206, 
83 L. ed. 131 (1938); N. L. R. B. v. Fansteel Metallurgical Co., 
306 U. S. 240, 59 Sup. Ct. 490, 497 (1939). The legislative history 
of the section indicates that it was to be used to prevent or remedy 
injury to the public rather than to punish the employer. H. R. Rep. 
No. 1147, 74th Cong., Ist Sess. (1935) 1 Ann Rep. N. L. R. B. 
9 (1936). This power, it is maintained, extends to the applicant 
seeking work. Note (1939) Wis. L. Rev. 445. To hold otherwise 
is to nullify the intention of Congress giving the Board power under 
the Act to protect the employee against discrimination at the thresh- 
hold of employment. 3 Ann. Rep. N. L. R. B. 73 (1938). Em- 
ployee status and the nature of the order must be determined, how- 
ever, at the time of the Board’s order, not at the time of the em- 
ployer’s alleged unfair labor practice in order to carry out the Act’s 
policy. N. L. R. B. v. Carlisle Lumber Co., supra., note (1939) 123 
A. L. R. 612, 618. 

The Board has developed a consistent policy with respect to af- 
firmative orders. 2 ANN. Rep. N. L. R. B. (1937) 144; 148 United 
Aircraft Mfg. Corp. 1 N. L. R. B. 235; Daykin, The Employer's 
Right to Discharge Under the Wagner Act (1939) 24 Iowa L. Rev. 
660, 671. The Board has not adjusted its back pay and reinstate- 
ment remedy so as to distinguish between “employees” under § 2 (3) 
and workers not qualifying thereunder, but has held both classes to 
be equally entitled to the benefits of a complete affirmative order. 


LL 


Motor CarRIER ACT—GRANDFATHER CLAUSE—I NTERPRETATION— 
Applicant sought a Certificate of Public Convenience and Necessity 
under the “grandfather clause’”’ (§ 206) of the Motor Carrier Act, 49 
Stat. 551 (1935), 49 U. S. C. Supp. V § 306(a) (1936). The Act pro- 
vides that if a carrier was “in bona fide operation as a common carrier 
by motor vehicle on June 1, 1935, over the route or routes or within 
the territory for which application is made and has so operated since 





ple a, Si dl 


RECENT CASES 1119 


that time . . . the Commission shall issue such certificate without re- 
quiring further proof that public convenience and necessity will be 
served by such operation . . .” Applicant, prior to June 1, 1935, 
and until May 29, 1936, had engaged in irregular passenger services 
between Portland, Oregon, and various cities in Washington and Ore- 
gon. After May 29, 1936, the applicant operated a regular route, 
regular schedule service over U. S. Highway No. 99 between Port- 
land and Seattle and discontinued his former ‘anywhere for hire” 
service. The Commission found as a fact that the operations prior 
to June 1, 1935, were “anywhere for hire” and that U. S. Highway 
99 was probably used for at least part of the distance on most, if not 
all, of the applicant’s trips into Washington. The Commission con- 
cluded that since the applicant had not been operating over a regular 
route on June 1, 1935, he was not entitled to a regular route certifi- 
cate, and since he had abandoned his former service since May 29, 
1936, he had not “so operated since” as required by the terms of the 
grandfather clause and therefore he could not get a certificate to per- 
form the service which he was actually performing on June 1, 1935. 
Maher Common Carrier Application, 3 M. C. C. 479 (1937). The 
case was appealed to a three judge district court and from there to 
the United States Supreme Court. Held, that the applicant is not 
entitled to a certificate since he was not in operation over a regular 
route on June 1, 1935, and since he had abandoned his former opera- 
tions because he had not “so operated since” June 1, 1935, as required 
by the grandfather clause. U. S. v. Maher, 307 U. S. 148, 59 Sup. Ct. 
769, 83 L. ed. 1162, (1939). Petition for rehearing denied. 307 
U. S. 649, 59 Sup. Ct. 831, 83 L. ed. 1528, (1939). 

The theory of the Supreme Court was that Congress, in using the 
terms “over the route or routes or within the territory,” adopted a 
well marked distinction in the industry between “anywhere for hire” 
operations and “regular route” operations, and that this intent is borne 
out in the provisions of § 208 which are that “Any certificate issued 
under §§ 206 or 207 shall specify the service to be rendered and the 
routes over which, the fixed termini, if any, between which, and the 
intermediate and off-route points, if any, at which, and in case of 
operations not over specified routes or between fixed termini, the 
territory within which, the motor carrier is authorized to operate.” 
49 Stat. 552, 49 U. S. C. Supp. V § 308 (1936. The District Court 
had held that since the Commission’s finding of fact showed that the 
applicant had operated over route 99 for at least part of the distance 
on most, if not all, of his trips into Washington, he had complied with 
the requirements of § 206 since he had operated “over a route” and had 
“so operated since.” The District Court held that there was no re- 
quirement in § 206 that the same type of service be performed as that 
applied for in the application. Maher v. U. S., 23 F. Supp. 810 (Ore. 
1938). 

a an exception to a general regulatory statute should be 
construed strictly, (McDonald v.Thompson, 305 U. S. 263, 59 Sup. 
Ct. 176, 83 L. ed. 164 (1938)) it appears that the Commission and 
the Supreme Court were rather too liberal in supplying intent to § 206. 
This section makes no mention of regular routes or fixed termini but 
merely provides that if the carrier was in operation over the route 
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or routes or within the territory for which he is applying he will be 
excused from the necessity of proving public convenience and necessity. 
The fact that § 208 allows the Commission to delimit the routes, ter- 
mini and the territory when it issued the certificate does not logically 
imply an intention to so limit the terms of § 206. It would seem more 
logical to say that § 206 qualifies an applicant for a certificate and that 
the Commission may then, upon the issuance of the certificate, delimit 
the operations to be performed under the certificate. Hibbing etc. 
Common Carrier Application, 1 M. C. C. 540; Slagle Contract Car- 
rier Application, 2 M. C. C. 127; George Cassens etc. Application, 
1M. C. C. 771. If this interpretation were adopted then, since the 
applicant was operating “over the route” on June 1, 1935, and has 
“so operated since” he would be entitled to a certificate which could 
be delimited to irregular service over the route where the continuous 
service was maintained for the whole period. This would seem more 
in line with the apparent policy of the grandfather clause 1. e., to pre- 
serve the business of motor carriers already in operation at the time 
of the enactment; cf., note (1937) 6 Geo. Wasu. L. Rev. rs 
R. A. F. 


PATENTS—BILL IN Eguity—R. S. 4915—ApMINISTRATIVE LAw 
—PRESUMPTION OF PATENT OFFICE CORRECTNESS ON FINDING OF 
Lack or INvENTION.—The Patent Office Board of Appeals held that 
the applicant’s claim lacked invention over the prior art. The District 
Court for the District of Columbia upheld the Board’s decision in a 
proceeding under R. S. 4915. Held, that the question for the court 
was not whether in the court’s opinion there was invention, but 


whether the finding that there was none is consistent with the evi- 
dence, and this rule being applied, there is not sufficient evidence to 
overcome the presumption of administrative and judicial correctness. 
Abbott v. Coe, Commissioner of Patents, 43 U. S. P. Q. 267, App. 
D. C., Nov. 1939. 

The doctrine of Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 
38 L. ed. 772 (1894), was extended by the court to cover not only 
inter-party proceedings under R. S. 4915, but also the ex parte cases 
arising under that statute. In Morgan v. Daniels it was laid down 
as a rule that after the Patent Office determination of priority between 
the contesting parties in an interference, the plaintiff to succeed in a 
suit under R. S. 4915, must establish the contrary by evidence which 
in character and amount carries thorough conviction. For a discus- 
sion of the rule of Morgan v. Daniels in interference proceedings see 
(1938) 6 Geo. Wasn. L. Rev. 520. For a discussion of the failure 
of the amendment of R. S. 4915 to change the rule see (1938) 6 Geo. 
Wasu. L. Rev. 545. The Court of Appeals places no less a burden 
on the applicant in ex parte cases involving the question of invention. 
The language used by the court in the present case requires, in effect, 
that the applicant must submit evidence to show beyond a reasonable 
doubt that the Patent Office erred in the refusal of a patent. The 
position of the Court of Appeals on ex parte cases under R. S. 4915 
when the issue is the question of invention has been in some doubt. 
The court has in such a case mentioned both the rule (a) that, in 
cases of doubt, the doubt should be resolved in favor of the applicant, 
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and (b) the contention that the court should be convinced of error 
beyond a reasonable doubt; but did not find it necessary to choose 
between them. Battery Corp. v. Coe, 93 F. (2d) 220 (App. D. C. 
1937). The court, however, has applied the rule of Morgan v. Daniels 
to a case involving a rejection of a claim for indefiniteness. Koebel 
v. Coe, 105 F. (2d) 785 (App. D. C. 1939). Similarly, on a question 
of practice, the effect of a failure to seasonably present a motion to 
add a party to an interference, the burden of the applicant was held 
analogous to that of Morgan v. Daniels, no new evidence having been 
presented. Austin v. Coe, 69 F. (2d) 832 (App. D. C. 1934). It is 
significant that in a number of ex parte cases the presumption of the 
correctness of the Patent Office determination was the basis for a dis- 
senting opinion. Kelley v. Coe, 99 F. (2d) 435 (App. D. C. 1938) ; 
Thornton v. Coe, 102 F. (2d) 247 (App. D. C. 1938) ; Carbide and 
Carbon Corp. v. Coe, 102 F. (2d) 236 (App. D. C. 1938). 

The standard in the present case on R. S. 4915 proceedings may 
be compared with that of the Court of Customs and Patent Appeals 
on appeals from the Patent Office where that court has stated that 
determinations in which the Patent Office tribunals have concurred 
will not be reversed “unless manifestly wrong.” In re Demarest, 
38 F. (2d) 895 (C. C. P. A. 1930) ; In re Hermans, 48 F. (2d) 386 
(C.C. P. A. 1931) ; In re Alden, 65 F. (2d) 136 (C. C. P. A. 1933) ; 
In re Pirhani, 75 F. (2d) 223 (C. C. P. A. 1935). This view is in 
accord with the Court of Appeals at the time that it handled appeals 
from the Patent Office. In re Barratt, 11 App. D. C. 177 (1897) ; 
In re Smith’s Appeal, 14 App. D. C. 181 (1899); In re Beswick’s 
Appeal, 16 App. D. C. 345 (1900). In the consideration of ex parte 
cases coming up by appeal from the Patent Office, however, the Court 
of Appeals has at times enunciated the rule that in doubtful cases the 
doubt should be resolved in favor of the applicant. Jn re Coykendall, 
29 F. (2d) 868 (App. D. C. 1928); In re Henry, 6 F. (2d) 699 
(1925) ; In re Harbeck, 39 App. D. C. 555 (1913) ; In re Eastwood, 
33 App. D. C. 291 (1909). 

The court finds applicable a statement of Cardozo in an appeal from 
a decree dismissing a bill to set aside an order of the Interstate Com- 
merce Commission: “The judicial function is exhausted when there 
is found to be a rational basis for the conclusions approved by the 
administrative body.” Mississippi Valley Barge Line v. U. S., 292 
U. S. 282, 286, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934). The court 
cites three R. S. 4915 cases as showing that a mere preponderance of 
evidence is not sufficient basis for a reversal of the Patent Office. 
Robertson v. Cooper, 46 F. (2d) 766, 768 (C. C. A. 4th, 1931) ; 
Oldroyd v. Morgan, 24 F. (2d) 1004 (App. D. C. 1928); Austin v. 
Coe, supra. The first of these arose under R. S. 4915 in the Circuit 
Court of Appeals from the denial of a patent on the ground of lack 
of invention; the second was a case in the Court of Appeals arising 
out of interference proceedings. 

The court refers to the dissenting opinion in an earlier case for an 
elaboration of its position. Carbide and Carbon Chemicals v. Coe, 102 
F. (2d) 236 (App. D. C. 1938). In that well-presented dissenting 
opinion Associate Justice Edgerton refers to the well-established pre- 
sumption of validity that arises from the issue of a patent. R. C. A. 
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v. Radio Engineering Laboratories, 293 U. S. 1, 7, 8, 55 Sup. Ct. 928, 
70 L. ed. 163 (1934) ; Smith, Executor, v. Hall, 301 U. S. 216, 233, 
57 Sup. Ct. 711, 81 L. ed. 1049 (1937) ; Gulf Smokeless Coal Co. v. 
Sutton, Steele and Steele, 35 F. (2d) 433 (C. C. A. 4th, 1929), cert. 
den., 280 U. S. 609, 50 Sup. Ct. 158, 74 L. ed. 652 (1930). The 
dissent argued that the Patent Office is “no more likely to err when 
it rejects an application for a patent than when it grants one.” Its 
opinion went on to give instances in which the courts attach a strong 
presumption of correctness to the decisions of the Patent Office tri- 
bunals. The dissent stated that the presumption of correctness given 
was consistent with the weight given to findings of fact of adminis- 
trative tribunals. Mississippi Valley Barge Co. v. U. S., 292 U. S. 
282, 287, 54 Sup. Ct. 692, 78 L. ed. 1260 (1934); Phillips v. Com- 
missioner of Internal Revenue, 283 U. S. 589, 600, 51 Sup. Ct. 608, 
75 L. ed. 1289 (1931); F. T. C. v. Algoma Lumber Co., 291 U. S. 
67, 73, 54 Sup. Ct. 315, 78 L. ed. 655 (1933). To these may be added: 
Swayne and Hoyt, Ltd., v. U. S., 300 U. S. 297, 303, 57 Sup. Ct. 478, 
81 L. ed. 659 (1937) (U.S. Shipping Board) ; Rochester Telephone 
Corp. v. U. S., 307 U. S. 125, 146, 59 Sup. Ct. 754, 83 L. ed. 1147 
(1939) (Federal Communications Commission); U. S. v. Lowden, 
60 Sup. Ct. 248, 252, 84 L. ed. 200 (U. S. 1939) (Interstate Com- 


merce Commission ). 


The decision of the Court of Appeals tacitly recognizes the proceed- 
ing under R. S. 4915 for both interference and ex parte cases to be a 
proceeding de novo. Butterworth v. U. S., 112 U.S. 50, 61, 5 Sup. 
Ct. 25, 28 L. ed. 656 (1884) ; Sutton v. Wentworth, 247 Fed. 493 
(C. C. A. Ist, 1917); Wright v. Runge, 44 U. S. P. Q. 230 (App. 
D. C. 1939); Lucke v. Coe, 69 F. (2d) 379 (App. D. C. 1934) ; 
Perkins v. Sperry Aircraft, 57 F. (2d) 719 (E. D. N. Y. 1932); 
Hammand v. Robertson, 50 F. (2d) 608 (Md. 1931); Kaplan v. 
Robertson, 50 F. (2d) 617 (Md. 1931) ; Harper v. Zimmerman, 41 
F. (2d) 261 (Del. 1930). The decision should tend to give point to 
the distinction between an appeal to the Court of Customs and Patent 
Appeals and a proceeding under R. S. 4915. The burden placed upon 
the applicant in showing error makes the proceeding more closely re- 
semble the proceeding that Congress intended it should be—in the 
nature of a suit to set aside a judgment. The decision is in harmony 
with the trend giving a heavier presumption of correctness to the 
decisions of administrative commissions and is desirable in making 
the R. S. 4915 proceedings less of a mere alternate for an appeal to 
the Court of Customs and Patent Appeals and more of the special 
equitable remedy. The stricter standard imposed on the applicant is 
always offset by his opportunity to introduce new evidence and the 
necessarily elastic nature of the standard. A. H. B. 


TRADE REGULATION—FEDERAL TRADE COMMISSION ACT—UNFAIR 
METHODS OF COMPETITION—Boycott BY MANUFACTURERS’ TRADE 
ASSOCIATION TO SUPPRESS STYLE PrrAcy.—A trade association com- 
prising a “substantial majority” of the manufacturers of women’s 
hats selling at wholesale for at least $8 was ordered by the Federal 
Trade Commission 24 F. T. C. 1136 (1937), to cease and desist 
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carrying out a plan to prevent “style piracy” of hat designs originated 
by members of the association. The association had established a 
registration bureau for designs and styles. More than 1,600 retail 
outlets were induced to sign a “declaration of codperation” by which 
they agreed not to purchase hats which were piracies of registered 
designs; that is, low-priced copies of the high-priced hats made 
as soon as they appeared on the market. Members of the association 
agreed among themselves not to sell to any retailer who persisted 
in purchasing from “pirates.” The association petitioned for review 
of the cease and desist order. Held, that the plan was an unfair 
method of competition within the meaning of sec. 5 of the Federal 
Trade Commission Act, 38 Stat. 717 (1914), 15 U. S.C. § 45 (1934), 
52 Stat. 111 (1938), 15 U. S. C. Supp. IV § 45 (1939), and the 
order should be enforced. Millinery Creators’ Guild, Inc. v. Federal 
Trade Commission, 109 F. (2d) 175 (C. C. A. 2d, 1940). 

This type of unfair method of competition constitutes restraint of 
trade as distinguished from misrepresentation, and finds its basis 
in the anti-trust laws. A business practice which is unlawful under 
the Sherman Anti-trust Act, 26 Stat. 209 (1890), 15 U. S.C. § 1 
(1934), may be prohibited by the Federal Trade Commission under 
the Federal Trade Commission Act. F. T. C. v. Beech-Nut Packing 
Co., 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 307 (1922); But- 
terick Publishing Co. v. F. T. C., 85 F. (2d) 522 (C. C. A. 2d, 1936). 
The words “unfair methods of competition” are inferentially ap- 
plicable to practices which are “against public policy because of their 
dangerous tendency unduly to hinder competition or create monop- 
oly.” F. T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 
993 (1920). 

A boycott by a group such as a trade association ordinarily re- 
strains trade and, in the absence of special circumstances furnishing 
a justification, is unlawful under the Sherman Act. See United 
States v. Sugar Institute, Inc., 15 F. Supp. 817 (S. D. N. Y. 1935), 
modified and aff'd 297 U. S. 553, 56 Sup. Ct. 629, 80 L.ed. 859 (1936). 
Boycotts were held illegal in Eastern States Retail Lumber Dealers’ 
Association v. United States, 234 U. S. 600, 34 Sup. Ct. 951, 58 
L. ed. 1490 (1914), (boycott by retail lumber dealers of wholesalers 
who sold directly to consumers); Binderup v. Pathe Exchange, 
263 U. S. 291, 44 Sup. Ct. 96, 68 L. ed. 308 (1923), (boycott by 
motion picture distributors of exhibitor who refused to procure films 
from all members of trade association); and Butterick Publishing 
Co. v. F. T. C., supra, (boycott by magazine dealers of retailers who 
sold back numbers). Justification was found, however, in Anderson 
v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L. ed. 300 (1898), 
(boycott by trade association of livestock dealers, formed to improve 
business conditions and not restricting membership, against traders 
who refused to join). See also dictum in Swift & Co. v. United 
States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 (1905), (boy- 
cott against ultra vires meat dealers would not be unlawful). The 
most recent discussion of this problem occurs in the opinion of the 
Supreme Court in the Sugar Institute case, 297 U.S. at 599. With 
respect to attempts by combinations within an industry to fight what 
they regard as “evils,” the opinion states: “The freedom of con- 
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certed action to improve conditions has an obvious limitation. The 
end does not justify illegal means. The endeavor to put a stop to 
illicit practices must not itself become illicit. As the statute draws 
the line at unreasonable restraints, a codperative endeavor which 
transgresses that line cannot justify itself by pointing to evils afflict- 
ing the industry or to a laudable purpose to remove them.” 


The evils in the instant case are held not to justify the boycott. 
As it is pointed out, the creator of the design has no legal remedy 
against the style pirate. Cheney Bros. v. Doris Silk Corp., 35 F. 
(2d) 279 (C. C. A. 2d, 1929). 


The question thus resolving itself into one of social policy, the 
instant case affords an interesting comparison with the decision in 
Wm. Filene’s Sons Co. v. Fashion Originators’ Guild of America, 
Inc., 90 F. (2d) 556 (C. C. A. Ist, 1937), in which a department 
store which purchased dresses from manufacturers guilty of style 
piracy was held not entitled to an injunction under sec. 16 of the 
Clayton Act, 38 Stat. 737 (1914), 15 U. S. C. § 26 (1934), to re- 
strain a boycott by an association of dress manufacturers. Under 
similar circumstances, a petition for an injunction under the New 
York anti-trust laws was denied in Wolfenstein v. F. O. G. A., 244 
App. Div. 656, 280 N. Y. S. 361 (1935). The F. O. G. A. has a 
registration bureau similar to that of the Millinery Creators’ Guild. 
A purported factual distinction between the two cases (see 90 F. 
(2d) at 562), on the basis of the magnitude of the trade associations 
in the respective industries, seems evanescent. Indeed, the opinion 
in the instant case specifically refrains from making such a distinc- 
tion. It is significant in this respect that the Federal Trade Com- 
mission has issued a cease and desist order against the F. O. G. A. 
(F. T. C. Docket No. 2769, Feb., 1939) which is now pending on 
review in the same court which decided the instant case. 


In the earlier case, the Circuit Court of Appeals upheld the finding 
of the special master appointed by the District Court that “the object 
of The Guild and its members and affiliates was beneficial, rather 
than prejudicial, not only to the interests of the dress industry but 
as well to the interests of the public,’ and his conclusion that “the 
activities of The Guild, in the protection of the original creations of 
its members and affiliates, do not tend to create a monopoly or un- 
duly restrain interstate commerce in violation of the anti-trust laws.” 
In the present case, the decision is put on this basis: “We believe, 
therefore, that concerted action to eliminate style piracy extends be- 
yond the permissible area of industrial self-regulation. The purpose 
of the milliners, and the necessary effect of their combination, is 
to maintain their price structure, and to eliminate a distasteful ‘evil’ 
which the law nevertheless recognizes to be a socially desirable form 
of competition.” 

The court here has balanced the joint interest of the manufacturers 
in making a profit and of the wearers of high-priced hats in having 
exclusive models against the interest of the more numerous consum- 
ing public in securing stylish hats at low prices. The court feels 
that it cannot “protect the few at the expense of the many.” 





